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Corporate Reorganization under 
the Bankruptcy Act 


BY JOHN HANNA 
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BY EDGAR BRONSON TOLMAN 
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BY ROBERT H. JACKSON 
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IN ONE HUNDRED YEARS, 76,000 
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In 1934, 14,965 Days 


Combining the separate days of experience in assisting at- 
torneys with corporation matters which individual officers of 
The Corporation Trust Company had during 1934 gives the 
startling total of 14,965. 


Add the fact that for forty-two years The Corporation Trust 


Company has thus been working with attorneys and you have 
an indication of the vast reservoir of experience represented 
by this organization—a reservoir that may be tapped by any 
attorney anywhere as and when he has need for it. 


THE CORPORATION TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK 
1S EXCHANGE PLACE. JERSEY CITY 
100 W TENTH ST. WILMINGTOR DEL. 


Detroit, Dime Sav. Bank Bidg 
Atlanta, Healey Bidg Dover, Del., 30 Dover Green 
Baltimore, 10 I St Kansas City, 926 Grand Ave. 
(The Corporation Trust Incorporated) Los ao eet ae 
oston, Atlantic Nat'l Bk. Bidg Minneapolis, Security Bldg. 
x as Sapeation Trust, Incorporated) Philadelphia, Fidelity-Phila. Tr. Bidg 
Buffalo, Ellicott Sq. Bidg Pittsburgh, Oliver Bldg. 
Chicago, 208 S. La Salle St Portland, Me., 443 Congress St. 
Cincinnati, Carew Tower San Francisco, Mills Bldg 
Cleveland, Union Srest Bite sone, inte pa. 
las public Bank t. Louis, ine S 
entesaciatt Washington Munsey Bldg 


Albany, 158 State St 


When an attorney has all 
the papers ready for the in 
corporation of a company, or 
for its qualification as a for- 
eign corporation, no matter in 
what state or territory of the 
United States, or what prov- 
ince of Canada, we will take 
them at that point, and see 
that every mecessary step is 
performed—papers filed, copies 
recorded, notices published, as 
may be required in the state, 
statutory office established and 
thereafter maintained; in the 
case of new companies, incor- 
porators furnished and their 
meeting held, directors elected, 
minute book opened in accord- 
anee with the attorney’s in- 
structions. 


If, before drafting the pa 
pers you wish to study care 
iully the question of the best 


state for incorporation of your 
client’s particular business, the 
most suitable capital set-up or 
the soundest purpose-clauses 
for it, or the most practicable 
provisions for management 
and control, we will bring you 
precedents from the very best 
examples of corporation prac 
tice on which to formulate 
your plans, or, if you desire, 
will draft for your approval a 
certificate and by-laws based 
on such precedents. 


If you are uncertain as to 
the necessity of a client’s qual 
ifying as a foreign corpora- 
tion in any state, we will, upon 
submission of the facts, bring 
you digests (with citations) of 
leading court decisions showing 
the attitude of each state in- 
volved on the kind of business 
transacted by your client 
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Your Next Case 


May Turn on the Meaning of a 
Word 


An actual count demonstrates the fact that 
about one case in every five contains a judi- 
cial definition of a word or phrase. 


“Weds & Phrases” 


is a collection of more than a quarter of a 
million of these definitions of legal and 
nonlegal words and phrases carefully ex- 
tracted from the opinions of the courts, 
set forth in paragraph form and arranged 
alphabetically like a dictionary. 


Consult Words & Phrases 
and 
"Insure Against Mistake” 


Sold on very convenient terms 


West Publishing Company 
St. Paul, Minn. 























AMERICAN BAR ASSOCIATION 


JOVRNAL 





VOL. XXI 


FEBRUARY, 1935 

















SS 
= 


el 











bey 


t z 


lyl 




















CVRRENT 












































First Report of the New York 
Judicial Council 


Council of the State of 
’ ubmitted to the 


t report vering its 
ganization in July 
} of the Council are 
i syste I judi 


and 
center 


judicial 


ughout the State. 

Ss activities are directed 
e in New York State 
complicated and more 

cil reports that a sta- 
the Civil Courts of 

n set up by it, effective 
This system, says the 

the first time in its his- 


ork State an accurate 


rk handled by its judi- 

uing W statistics, 

s to recommend to 

g 1 the Courts improve- 
t rganization, jurisdiction, 


ractice 


and procedure 


At the present time the 


thirteen recommenda- 
t constitutional changes, 
changes and the rest 

i ivisI ms 


EVENT 


[wo of these constitutional changes 
passed the Legislature last year and if 
passed this year may be submitted to 
the people. The first provides for five- 
sixths jury verdicts in civil cases and 
the second for direct appeal to the Court 
of Appeals where merely questions of 
rhe than 


unanimous jury verdict, now in effect 


law are concerned. less 
in a score of states, the Council believes 
will not only make for raore perfect jus- 
tice but will make the jury system less 
wasteful disagree- 


through lessening 


ments. The direct appeal on questions 
of law is favored by the Council as 
eliminating an unnecessary step in liti- 
gation. 

The 
tional amendment abolishing a jury trial 
This 


Municipal 


Council also favors a constitu- 
in cases involving less than $250. 
would the 
Court of New York City where over 


chiefly benefit 
50,000 jury trials are demanded each 
year and where over 40,000 jury cases 
are now awaiting trial. 

To the Legislature the Council recom- 
mends permitting a plaintiff to include 
several matters in the same suit, instead 
of making him go to the trouble and 
expense of bringing different suits all 
defendant. Likewise 


against the same 


the Council has several recommenda- 
tions by which one trial may dispose of 
several matters which under the present 
procedure have to be tried separately. 
The Council favors an administrative 
Justice of the Supreme Court for each 
of the nine judicial districts. His duty 


will be to see that each district func- 
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tions as efficiently as possible. To the 
Justices of the Appellate Divisions, the 
Council expresses itself as favoring 
more frequent assignments of upstate 
Supreme Court Justices to Westchester 
and New York Counties where there is 
October to De- 


cember, 141 working days were added 


great delay. From 
by such assignments. 
Rules of Civil 
recommended, the effect of which will 


Two Practice are 


be to speed up litigation. It is indi- 
cated 
adopted shortly by the Appellate 
The 


opening congested courts on the second 


be 
Di- 


lavors 


that these two Rules may 


vision Justices. Council 


Monday in September; many courts 
now do not open fully for business until 
October. 

The Council lists twenty-one subjects 
now under consideration. Heading the 
list comes the unification and consolida- 
tion of the courts—a large subject in 
which the statistics now being gathered 
by the Council will prove useful. In 
New York State, says the report, there 
are some twenty different classes of 
courts, 550 judges, 30 official referees 
and 4,000 justices of the peace and 
police justices. It is evident that this 
system could function much more ef- 
fectively if it were properly reorganized 
so that the work of the judges could be 
equalized and flexibility assured. 

Familiar criminal procedure reforms 
are included, almost all of which re- 
quire constitutional amendments. These 
defendant to 


include: permitting a 


waive a jury trial and to waive a grand 








jury indictment; abolishing the pro- 
vision against self-incrimination; pro- 
viding for advance notice of alibi de 
fense by the defendant, and reducing the 
number of peremptory challenges. 

Leading the procedural matters is the 
important subject of extending exami- 
nation before trial procedure which, it 
is said, will materially decrease conges- 
tion in the courts due to negligence 
cases. The Council recently held a 
public hearing on this matter in New 
York City. Other important procedural 
matters include making more effective 
the means for collecting money judg- 
ments; making more effective the of- 
ficial referee system; reducing expense 
of records and briefs on appeal and re- 
ducing expense in real estate mortgage 
foreclosures; and increasing costs as 
penalties against unreasonably bringing 
or defending suits. 

The policy of the Council is stated to 
be to consult freely with the bench, 
bar and interested lay organizations. 
The Council expects to present to the 
Legislature within the coming four 
months comprehensive recommendations 
on the subjects now under consideration, 
with proposed legislation, which will 
have previously been submitted to inter- 
ested bodies throughout the State. 

The members of the Council are: 
Cuthbert W. Pound, the retiring Chief 
Judge of the Court of Appeals, Chair- 
man; Edward Lazansky, Presiding Jus- 
tice, Appellate Division, Second De 
partment, Vice-Chairman; Charles B. 
Sears, Presiding Justice, Appellate Di- 
vision, Fourth Department, Secretary; 
Edward R. Finch, the retiring Presid- 
ing Justice, Appellate Division, First 
Department; James P. Hill, Presiding 
Justice, Appellate Division, Third De- 
partment; William T. Byrne, Chairman 
Senate Judiciary Committee; Horace 
M. Stone, Chairman Assembly Judici- 
ary Committee; Harry D. Nims, Her- 
man S. Bachrach, James V. Coffey, 
Stephen W. Brennan, Dean Virginia C. 
Gildersleeve, Bernard E,. Finucane 
Leonard S. Saxe is Executive Secre 
tary. 


Thirty-Second Meeting of the 
Association of American 


Law Schools 


HE Association of American Law 
Schools held its thirty-second an- 
nual meeting at the Hotel Stevens, in 
Chicago, on December 27, 28 and 29. 
The address of P:iesident Marion R. 
Kirkwood, of Stanford University, on 
the subject, “A Retrospect,” was the 
main feature of the opening session. He 
discussed the events that led to the As- 
sociation’s organization and the various 
steps by which it has endeavored to 
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promote the object of its formation, the 

f better | ati 

the United States. 
The second session was devoted to a 


promotion egal e 


Symposium on “Bar Surveys.” The 
principal address was by Dean Lloyd 
K. Garrison, of the University of Wis 
consin Law School, and was a dis 
cussion of the results of a survey ol 
the Wisconsin Bar, which he planned 
and directed. It appeared to confirm, as 
far as Wisconsin is concerned, some of 
the assumptions of fact generally made 
concerning the training, experience and 
services of the Bar but raised substan- 
tial doubt as to the correctness of other 
assumptions relative to the same mat- 
ters. His findings impliedly emphasize 
the wisdom of the admonitory sugges- 
tion of President Charles E. Clark last 
year that “We begin by studying the 
problem [the principal defects in legal 
and professional functioning] before we 
assume its solution.” Dean Wiley Rut- 
ledge, of Washington University Law 
School, and Professor Karl N 
Llewellyn, of Columbia Law School, 
discussed the less comprehensive sur- 
veys that have been made in Mis 
souri and New York. Dean Charles 
E. Clark, of the Yale Law School, dis- 
cussed the National Bar 
Survey. The Association adopted a 


pre yposed 


resolution expressing its sympathy with 
the purpose of such a survey and its 


approval of its being undertaken. 


Two notable addresses were delivered 
at the third general session. Dean 
James Grafton Rogers, of the Uni- 
versity of Colorado Law School, Chair- 
man of the Council of the Section of 
Legal Education and Admissions to 
the Bar, American Bar 
speaking on the subject “The Dream 
of a Real Legal Profession for Amer- 


Association, 


ica,’ recounted some of the criticisms 
that are being made of the Bar and 
speculated as to the transformations 
that may result from its efforts to meet 
criticism and more fully satisfy so- 
ciety’s demands upon it. Mr. Robert H. 
Jackson, General Counsel, Bureau of 
Internal Revenue, spoke on “The Bar 
and the New Deal.” 
generally of the Bar’s conservatism and 


He was critical 


deplored the length to which the Bar 
goes in promoting clients’ interests as 
indications of a too common failure of 
the lawyer to recognize that he owes 
any obligation except to his client. 

On the second afternoon, the officers 
and members of the Executive Com- 
mittee of the American Bar Association 
tendered a reception to those in attend- 
ance at the meeting. It was widely at- 
tended and was one of the most enjoy- 
able occasions of the sessions. 

Fourteen Round Table Conferences 
were held during the meetings, dealing 


with Jurisprudence and Legal History, 
Property, Status and Legislation, Rem- 
edies, Equity, Law School Objectives 
and Methods, Public Law, Torts, Busi- 
ness Associations, Liberty Problems and 
Public Utilities 

At the final session James M. Landis, 
member of the Securities and Exchange 
Commission, addressed the Association 
on “The Implications of Modern Legis- 
lation to Law Teaching.” He directed 
attention to the large mass of new ma 
terial in the form of statutes, executive 
orders and commission rulings, particu 
larly since the advent of the New Deal, 
that must be considered by law facul- 
ties with their students if they are to 
study the law now applicable to a large 
part of our life. This address was fol- 
lowed by four others, by Milton Hand- 
ler, of Columbia Law School, Pendleton 
Howard, of the University of Idaho 
James A. McLaughlin, of 
the Harvard Law School, and Malcolm 
Sharp, of the University of Chicago 
Law School, all dealing with the sub- 
ject: “What, if anything, should be 
done by the law schools to acquaint law 
students with the so-called New Deal 
legislation and its workings? Should 
the present courses in Trade Regulation 
(or Anti-Trust Laws) and Public Utili- 
ties be modified merely by the inclusion 
should 
those courses be merged into one or 


Law School 


therein of new material or 


more new courses?” 

The officers and executive committee 
elected for the year 1935 were as fol- 
lows: President, Dean Rufus C. Harris, 
Tulane University Law School; Secre- 
tary- Treasurer, Dean Herschel W. 
Arant, The Ohio State University Col- 
lege of Law Executive Committee, 
Wilbur H. Cherry, University of Min- 
nesota Law School, Marion R. Kirk- 
wood, Stanford University Law School 
and John M. Maguire, 


Sch ( 1. 


Harvard Law 


An American Chief Justice in 
Egypt 


A’ the recent re-arrangement of 
personnel in the International 
Mixed Court of Appeals of Egypt, 
Judge Jasper Yates Brinton, of Phila- 
delphia, the American Judge in the 
Court, has been elected by his col- 
leagues as President of the First Cham- 
ber. This is the first time in the entire 
history of the Mixed Court, that is sixty 
years, when an American member has 
been elected to the Presidency of a 
Chamber. The Constitution of the 
Mixed Court has been described to our 
readers by Judge Pierre Crabités, of 
Louisiana, who has long been a mem- 
ber of the Trial Branch of the Mixed 
Court. In the Trial Courts at Cairo and 
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CURRENT EVENTS 


try, and these are expected to be of 
great assistance to that tribunal in the 
lischarge of its gigantic task of formu- 
lating the general rules of civil prac- 


tice 


All Aboard for Los Angeles 
Meeting! 


TENTION is again called to the 
A tentative plans of the Committee 
of Arrangements for the Los Angeles 
meeting for a special train or trains to 
Los Angeles and return. The arrange- 
nent will make it possible for members 
living in the East, South and Middle 
West to make up a party for the trip 
and enjoy some of the scenic beauties 
and points of interest on the way. 

As stated in the January issue, 
“While detailed plans have not been 
completed, and are not ready for an- 
nouncement at this time, in general the 
tour will include Colorado Springs 
(Pike’s Peak, Cheyenne Mountain, the 
Garden of the Gods and other sur- 
rounding beauty spots); the Royal 
Gorge, Salt Lake City, and Boulder 
Dam on the West-bound journey, and 
then after approximately ten days in 
Los Angeles, Yosemite National Park, 
Forest, San _ Francisco, 
Grant’s Pass, the Columbia River coun- 
try, and then East from the North Pa- 
cific Coast through one or both of the 
best known of the National Parks— 
Glacier and Yellowstone. 

“In the event that the number of pet 
sons making up the party is not suffi- 
cient to divide into two groups, one to 
visit Glacier and the other Yellowstone, 
on the homeward journey, the route 
east from the Coast will be determined 
on the basis of the preference ex- 
pressed by the majority intending to 
take the trip. 

“The schedule above outlined con- 
templates departure from Chicago at 
11:30 A. M. on Wednesday morning, 
July 10, on the Chicago, Burlington and 
Quincy Railroad; arrival at Colorado 
Springs at 2:00 P. M., July 11th; de- 
parture on the Denver and Rio Grande 
Railroad at 3:30 P. M., July 12th; ar- 
riving at Salt Lake City at 1:30 A. M., 
July 13th; departure at 5:00 P. M., July 
13th on the Union Pacific Railroad; 
stopover at Boulder Dam for 3 to 4 
hours on Sunday morning, July 14th, 
and arrival in Los Angeles the same 
evening at 8:30 o'clock. . 

“Departure from Los 
probably be on Monday evening, July 
22, thus giving the members of the 
party two or three days after the close 
of the meeting to visit points of inter- 
est in Southern California, arrange- 
ments for which may be made after ar 


Redwood 


Angeles will 
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rival in Los Angeles. The return trip 
will occupy approximately ten days, 
most of which time will be spent in the 
National Parks and sight-seeing.” 

Exact rates cannot be definitely an- 
nounced until the return route is defi- 
nitely selected, but the committee states 
that the total expense will be approxi 
mately from $260 to $315 per person, 
depending on the type of Pullman space 
reserved. This amount includes round 
trip railroad fare from Chicago to Los 
Angeles and return, all meals on trains 
and during stop-overs, automobile trips, 
park tours and incidental sight-seeing 

Requests for reservations or for more 
detailed information should be addressed 
to the American Bar Association, 1140 
N. Dearborn St., Chicago. The Com- 
mittee will have available the services 
of the Tour Department of the Chi- 
cago, Burlington and Quincy Railroad, 
and all inquiries will be promptly an- 
swered. To enable the Committee to 
make final and complete plans, mem 
bers interested in a special train are re 
quested to send answers to the follow- 
ing questions to the Association’s Chi- 
cago office at the above address: 

1. Will you go to Los Angeles on 
special train? 2, Will you return on 
the special train? 3. If you do not go 
with party on westbound trip, will you 
join it for the return trip? 4. Please 
state your preference,—Glacier Park 
or Yellowstone Park. 5. Are you in- 
terested in a trip to San Diego and 
Agua Caliente over week-end following 
close of Annual Meeting? 


Kansas City Bar Association Offers 
Radio Series 


CCORDING to an announcement 
by Mr. Orlin A. Weede, Chair- 
man of the Kansas City Bar Associa- 
tion Committee on Radio Speakers, that 
organization is offering an exceptional 
radio program this year. It deals with 
different courts and each speaker is a 
judge of the courts about which he 
speaks. It began on Jan. 7 and will 
conclude on April 15. The addresses 
are being given on wpaF, the Kansas 
City Star Station, at 6:30 P. M. on the 
dates given in the program and each is 
five minutes long. The list of subjects, 
speakers, and date for each address are 
as follows: 
“State Circuit Courts,” Hon. Allen C. 
Southern, Jan. 7; “U. S. District 


Courts,” Hon. Merrill E. Otis, Jan. 21; 
“Probate Courts,” Hon. Mitchell J. 
Henderson, Feb. 4: “State Courts of 
Appeal,” Hon. Hopkins B. Shain, Feh 
18; “U. S. Circuit Courts of Appeal,” 
Hon. Kimbrough Stone, Mar. 4; “Mu- 
nicipal Courts,” Hon. Thomas V. Hol- 
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land, Mar. 18; “Justices of the Peace,” 
Hon. Harry S. Davis, Apr. 1; “State 
Supreme Courts,” Hon. Frank E. At- 
wood, Apr. 15. 


























Washington, D. C., 
January 18, 1935. 


HE first Congress to open its ses- 

sion under the twentieth amendment 
to the Constitution began at noon on 
Thursday, the 3d day of January, 1935, 
the previous Congress not having by 
law appointed a different day. Thus be- 
fore one word had been spoken in its 
first session this seventy-fourth Con- 
gress changed the history of 146 years, 
all previous Congresses having begun 
on March 4th. The two branches 
of Congress quickly completed their or- 
ganizations. 

In the House of Representatives the 
majority early took control by the adop- 
tion of a new “discharge rule.” This is 
the rule prescribing the number of 
names required on a petition to dis- 
charge a bill from the committee to 
which it has been referred after it has 
been there for thirty days. Formerly 
“the 145 rule” was in effect. Now the 
signatures of 218 members of the House 
are necessary before a bill may be 
forced out of committee and brought to 
the floor for consideration by the peti- 
tion route. The total House member- 
ship is 435. Minority members speak 
of the “gag rule” and refer to the fact 
that since a majority is required to 
bring a bill up for attention it is neces- 
sary practically to pass a proposed law 
before its consideration can be forced. 

The reply of the majority, which has 
322 members in the present House, is 
that they are entitled to function, and 
that the responsibility for the success of 
this Congress is upon the majority. 
They point to cases where “the 145 
rule” was used for political purposes, to 
put the membership “on the spot,” and 
indicate that bills usually will be 
brought out for consideration without 
the need of a petition. The proponent 
of the new rule expressed the view that 
a majority of the House honestly be- 
lieves that it can function better with a 
discharge rule which requires the sig- 
natures of 218 members than with the 
old discharge rule of 145 members. He 
even suggested to one member who 
challenged the new rule that when that 
gentleman was in the majority he was 


for “the 218 rule’; but now, being in 
the minority, he is for “the 145 rule.” 


President’s World Court Message 

The President’s third message of gen- 
eral interest expressed the hope that at 
an early date the Senate would advise 
and consent to the adherence of the 
United States to certain protocols relat- 
ing to the Permanent Court of Interna- 
tional Justice. He referred to the move- 
ment to make international justice prac- 
ticable and serviceable, and to have a 
court of justice, to which nations might 
voluntarily bring their disputes for ju 
dicial decisions, as an “ 
and thoroughly American policy.” He 
said further, “I urge that the Senate’s 
consent be given in such form as not to 
defeat or to delay the objective of ad- 
herence.” 


obviously sound 


The message closed by saying that, 
“The sovereignty of the United States 
will be in no way diminished or jeopar- 
At this period in 
international relationships, when every 


dized by such action. 


act is of moment to the future of world 
peace, the United States has an oppor- 
tunity once more to throw its weight 
into the scale in favor of peace.” 

The first extended speech in opposi- 
tion to the Court was made by Senator 
Hiram W. Johnson. It is becoming ap- 
parent that early action by the Senate 
on this issue may be expected. While 
it is too early to predict its fate from 
anything which yet has occurred, it 
would seem that our adherence to the 
Court has more than an even chance 
of being approved by the Senate in 
view of the prestige of the administra- 
tion with that body. 


Government Guidebooks 


There has been established in Wash- 
ington a United States Information 
Service, Room 500, Commercial Na- 
tional Bank Building, 14th and G 
Streets, N. W. It is a part of the Na- 
tional Emergency Council which in- 
augurated it “primarily to aid Wash- 
ington visitors seeking general informa- 
tion or contact with some particular 
phase of governmental activity. Inquir- 
ies are answered in person, by tele- 
phone, or by mail.” Among the publi- 
cations and lists available through that 
service and otherwise are the follow- 
ing: 

United States Government Manual.— 
This publication and service provide 
factual information describing the cre- 
ation and authority, organization and 
activity of all the executive units of the 
Federal Government, authenticated by 
the heads of the Departments. Organi- 
zation charts are also included. This 


AL 


manual will be kept currently revised 
during the calendar year 1935, record- 
ing changes effected as a result of new 
legislation or executive or administra- 
tive orders. The price Of $2.00 covers 
the Manual in its original form as well 
as revisions and additions, until Decem- 
ber 31, 1935. Remittance for this loose- 
leaf volume may be made by check or 
money order payable to the Superinten- 
dent of Documents and addressed to the 
National Emergency Council, 411 Com- 
mercial National Bank Building, 14th 
and G Streets, N. W., Washington, 
D. C. Purchases may also be charged 
against deposits with the Superinten- 
dent of Documents. 


Condensed Report 
lies in the Program 


f Federal Activi- 
of Economic Re- 
-A 48-page 
printed pamphlet available through the 
Superintendent of Documents, Govern- 
ment Printing Office, 
D. C., price 5 cents. 


covery and Reconstruction 


Washington, 
This publication 
on its cover is designated only by the in- 
definitely descriptive legend: “Report 
of the Executive Secretary of the Exec- 
utive Council to the President, August 
25, 1934.” 

Digest of the Purposes of Current 
Federal Agencies.—A  mimeograph 
pamphlet of 50 pages listing 50 current 
federal agencies with a brief statement 
showing for each the authority under 
which it was created, its purposes, and 
where further information regarding it 
may be had. This pamphlet is supplied 
without charge by the Information 
Service above described. 

Chart of the Federal Government 
—Showing graphically on one printed 
sheet the agencies of current or emer- 
gency importance; but not listing the 
divisions and bureaus of the estab- 
lished Executive Departments. No 
charge. Available at United States In 
formation Service. 

List of Emergency and Other New 
Government Agencies.—Showing the 
agencies’ addresses, also names and tele- 
phone numbers of the several officers in 
charge, that is, director, administrator, 
president, chairman, and so forth. Three 
mimeograph pages. No charge. Avail- 
able at United States Information Serv- 
ice. 

Effect of “Hot Oil” Decision 

Never before has Washington been so 
constitutionally minded. Officials here 
now eat, breathe, and dream constitu- 
tional essence. Since the Supreme 
Court, on January 7, 1935, rendered its 
decision in the combined cases of Pan- 
ama Refining Company et al., vs. Rvar, 
et al. and Amazon Petroleum Corpora- 
tion et al., vs. Ryan, et al., there has 
been a notable revival of learning in all 
things constitutional. It has been sug- 
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tion has become ing jurisdiction of suits to restrain as- funds for necessary permanent improve- 
1 n one end of sessment or collection of State taxes. ments and additions to the property of 
to the oth H. R. 28, referred to Committee on the United States. H. R. 1402, to Com- 
ha uited that any de Ways and Means. mittee on Ways and Means. 
| ind ot lay Giving consent of the United States Imposing a manufacturers’ excise tax 
Howeve con be sued by a State in the Supreme tv provide revenue, equalize taxation, 
high degree of Court in any cause of action which as and promote the general welfare. H. R 
ng exerted between individuals would be cognizable 1424, to Committee on Ways and 
iving new leg in a court of justice. H. R. 93, to the Means. 
that it mee Committee on the Judiciary. To provide for the regulation of com- 
t ‘ which may be lo subject interest from certain Fed- mon carriers by motor vehicle in the 
than it ha eral, State and other bonds to the in- same manner as common carriers by 
\ prospect come tax. H. R. 105, H. R. 125 and railroad, H. R. 1989, the Committee on 
iterialls | other bills for the same purpose, re- Interstate and Foreign Commerce. 
, eason of i ferred to the Committee on Ways and Numerous currency bills have been 
iol e Means. introduced of which these suggestions 
the To establish the Federal Monetary may serve as a sample: To establish a 
leg eb \uthority and to control the currency bimetallic currency, H. R. 2002; To 
bi ted. of the United States. H. R. 170, re- provide a standard silver dollar, H. R. 
ferred to the Committee on Banking 2009; To reduce the weights of both the 
Legislation Proposed ind Currency. gold and the silver dollars, H. R. 2011; 
9 fede ( To establish the Bank of the United and To authorize the acceptance by the 
iced f States, to reduce the cost of the United Treasury of silver bullion and the issu- 
sure to p States Government financing, to assure ance therefor of silver certificates for 
n of ey State a steady reduction in the amount of the the purpose of expanding the currency 
f the nd to United States debt, and to pay the losses and elevating the price level, H. R 
tl chit er.” It was of depositors in closed banks. H. R. 2799, all of these bills having been re 
red t Commit the 2780, to Committee on Banking and ferred to the Committee on Coinage, 
Currency. Weights, and Measures. 
rance To authorize the Secretary of the Two bills to reduce the compensation 
tl s ty H. R. Treasury to provide for the sale of an- of Senators, Representatives, Delegates, 
! 1 to t mmit- nuities to citizens of the United States and Resident Commissioners. H. R. 


order to promote thrift, and to pro- 
le ways and means for raising capital 








2003 would reduce them to $7,500 per 
annum, and H. R. 2004 to $8,500. 
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on me Gee) convention in California next summer, 
hand insisting that the communist state is a | plan to go or return through the col- 
political entity, distinctly different from other orful Pacific Northwest with a stop- 
over at Magic Yellowstone Park. Yel- 
lowstone is right on the way and may 
be conveniently and inexpensively in- 

cluded in your itinerary. 


Taracouzio 


The first book in English to analyze and explain 
the dual attitude maintained by the U.S.S.R. to- 


ward the family of nations 


states, and yet able to resort to rules of diplo- 
$4.00. (Tent.) 
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and full information. No obligation. 
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Thomas Mott Osborne 
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the man who made 
prison reform his life 
work. who “served” as 
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Opinions: 
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OTHERWISE 


by Henry W. Taft 


4 widely respected 
veteran of the bar 
writes keenly and 
amusingly of such 
varying topics as 
point, and whose work genealogy, old age 
is a landmark in hobbies, modern fic- 
Penology. $3.50. tion, and memoirs. 
Tent.) $2.00. 
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The Key to Your Choice of Remedies 


GLENN 


ON 


LIQUIDATION 


Corporations—Partnerships—Individuals—Decedents 





Bankruptcy—Receivership—Reorganization 





by 
GARRARD GLENN 


Of the New York Bar, Professor of Law 
University of Virginia, Author of “Fraudulent Conveyances,” 
“Creditors’ Rights,” etc., etc. 





This book shows the different methods that can now be 


used in our law for the liquidation and administration of in 
solvencies of all kinds including the principles that govern all 
such cases, and the interrelation of the different forms of pro 
cedure. 


Here you have, in one large but compact volume, a prac 


tical work dealing not only with bankruptcy proper, but also 
with receiverships in equity and under statutes, the adminis 
tration of decedents’ estates from the standpoint of creditors, 
and the winding up and rehabilitation of banks, insurance com 
panies, corporations, business trusts and joint stock companies. 


If you represent either debtor or creditor you must have 


the last word on the subject. Order your copy today! 


one volume fifteen dollars 
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CORPORATE REORGANIZATION UNDER THE 
BANKRUPTCY ACT 


General Agreement That Nearly All Future Reorganizations, except Those Brought 
About Informally as a Result of Creditors’ Agreements, Will Be Effected under This 
Law—Necessity of Ancillary Receiverships Obviated—Other Positive Accom 
plishments of Act—“Good Faith” Provision not Satisfied by Honesty and 
Good Intentions, but There Must Also Be a Showing that Petitioners 
Have a Basis for Expecting That Reorganization Can Be Effected 
—Bibliography of Subject 





By JoHN HANNA 
Columbia Law School; Member District of Columbia Bar 


Ss‘ TION 77B added to the Bankruptcy Act 


June 1934 is a corporation reorganization 

la Perhaps it is more accurate to say it is 
the cory te reorganization law because there 
seems to be general agreement that nearly all fu- 
ture reorganizations except those brought about 
informally as a result of creditors’ agreements will 
be effected under this law. A few persons still 
regret that amendment to the United States Ju- 
dicial Code did not make practicable a continuance 


of what they consider the more flexible devices of 
equity as applied to reorganization problems. Even 


if such an amendment could have been obtained, 
which is doubtful, the results might have been 


unsatisfactory, whenever it was desirable to coerce 
an unreasonable minority. Once corporate reor- 
ganization was brought within the constitutional 
warrant for bankruptcy legislation, the power of 


the courts to adjust vested interests was decisively 
enhanced. It must not be overlooked that bank- 
ruptc elf is a phase of equity jurisprudence. 
The first conspicuous feature about Section 
77B is its length. Without annotations it covers 
nine and one-half pages of the United States Code. 


To many this itself is a defect and it has been sug- 
gested that everything essential that is accom- 
plished by all of the new sections to the bankruptcy 
law except Sections 78 to 80, dealing with munic- 
ipal debtors, could have been accomplished by a 
comparatively simple expansion of the existing 
Section 12, relating to compositions. Admitting 
that this might have been possible, one must rec- 
ognize that complete understanding of the scope 
of the section would have been postponed until 
it had been interpreted by years of authoritative 
interpretation. In the meantime there would have 
been differences of judicial interpretation in various 
courts which could only have been settled by the 
Supreme Court. 

Brevity is a commendable ideal of legal drafts- 
men and even more of their critics. In one statute, 
which I had a major share in drafting, we felt con- 
siderable pride in the shortness of our first draft 
only to find after we had submitted it to those who 
would practice under it, that to resolve their fair 
queries as to its meaning it seemed necessary to 
treble its length. Further study reduced this some- 
what but the net result left little indication of our 
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original notion as to brevity. Corporate reorgani- 
zation in the past has been the work largely of a 
few courts and not a great many more law offices. 
These courts and these lawyers did not need a 
detailed statute. They found their precedents in 
their own records and files rather than in official 
reports. Anyone who has ever tried to write about 
receiverships of corporations knows how little he 
could set down about contemporary practice with- 
out resort to unpublished court records and the 
office files of leading practitioners. In any phase 
of corporate organization or reorganization every 
lawyer outside the largest cities, who has had only 
an occasional assignment of this sort, has recog- 
nized the inadequacy of his ordinary sources of 
reference. The bankruptcy act is administered 
throughout the country and should be administered 
at all times as uniformly as possible. The length 
of Section 77B, aside from a few sections, is due 
as much as anything else to the intelligent and 
patriotic endeavor of some of the leading corpora- 
tion lawyers to enable Congress to include in the 
corporate reorganization act the results of their 
years of experience. On the whole the law pre- 
serves a desirable flexibility where flexibility is 
needed, such as in provisions relating to what are 
fair and equitable plans of reorganization while 
settling definitely many procedural questions on 
which flexibility could only mean confusion. 

It is exceedingly difficult in any long statute 
to keep the language consistent throughout the 
various sections. Inconsistencies almost inevitably 
creep in as particular sections are altered and new 
material is added, especially when the sections have 
varied authorship. This situation is further com- 
plicated when the final draft represents a com- 
promise on several points between groups having 
fundamentally different conceptions of the statute 
as a whole. In practice, these compromises are 
often adopted at the very end of a legislative 
session, when the choice is between getting no law 
at all or taking the draft as finally presented. 
Sometimes it has seemed as if two conflicting bills 
have merely been pasted end to end and the result- 
ing mixture passed as a law. This was almost 
literally true of the Rural Credits Act of 1916 
which established the land bank system and the 
Agricultural Credits Act of 1923 which set up the 
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intermediate credit banks. While Section 77B is 
not without its uncertainties, such as those con 
cerning the circumstances under which the section 
can be invoked, the meaning of the term “equity 
receiverships,” as used in subsection (a), priorities, 
claims of landlords and the classification of cred- 
itors, the section as a whole deserves place among 
the well-drafted statutes. The section already has 
been invoked in many cases all over the United 
States and promises to add materially to the use- 
fulness of the federal courts. Perhaps it may mean 
also an undue crowding of many district court 
calendars. 

It is a question whether the bankruptcy act as 
a whole does not remain seriously defective be 
cause nothing has been done to set up new admin 
istrative machinery in the various districts and to 
provide for its supervision. The failure of those 
concerned to agree upon methods for the choice of 
trustees, the authority and compensation of ref 
erees, and federal inspection and regulation has 
thus far prevented new legislation upon these 
topics. The present situation in these respects 
cannot be regarded as satisfactory. It still seems 
to me that if any form of federal supervision of the 
administration of bankruptcy estates is adopted, it 
should be centered in an organization which is an 
expansion of the insolvent bank division of the 
office of the Comptroller of the Currency. That is 
the one branch of the federal government that has 
general experience with all sorts of liquidation 
problems. The various insolvent national banks hold 
every sort of security and property. The Comp 
troller’s insolvent bank staff has naturally become 
expert in all questions relating to creditors’ and 
debtors’ rights and obligations. With the cessation 
of bank failures and the winding up of institutions 
now closed the Comptroller will be compelled to 
retire most of the personnel of his efficient in- 
solvent bank division unless new duties are found 
for his men. The expansion of the Comptroller’s 
staff to include bankruptcy experts would create 
with the greatest ease and economy an organiza- 
tion fitted to supervise without undue interference 
the existing bankruptcy machinery. I must admit 
that this suggestion though frequently made has 
found few supporters. The indifference to the pro- 
posal may be due, however. as much to a lack of 
information about the workings of the insolvent 
bank division of the Comptroller’s office, as to 
anything impracticable about the suggestion itself. 

Section 77B may be credited with the follow- 
ing positive accomplishments: 

(1) It obviates the necessity of ancillary re- 
ceiverships. Few greater absurdities in law admin- 
istration have existed than the practice, in which 
the federal courts were much less tolerant of for- 
eign receiverships than the state courts, of having 
what were for many purposes independent receiver- 
ships in every district in which the corporation 
had property. The slight amelioration of this rule 
in the case of corporations with continuous prop- 
erty such as railroads and pipe lines left the prin 
cipal evil untouched. In a single case prior to the 
passage of Section 77B there were 32 ancillary pro- 
ceedings with needless duplicated expense for re- 
ceivers, attorneys, and others connected with the 
administration. 

(2) Section 77B allows the judge either to 


appoint a trustee or to continue the debtor corpora 
tion in control of its property. The latter provision 
makes for economy because the salaries of com- 
pany officers will usually be less than the fees of 
trustees. The corporation’s regular counsel can 
continue doing its legal work at a cost presumably 
less than the fees of counsel for the trustee. Sala 
ries of officers are subject to the approval of the 
Compensation of trustees, reorganization 
counsel and others must be found 


Provision is made for 


compensation 


judge. 
managers, 
reasonable by the judge. 
summary appeals on questions of 
This has the desirable effect of giving wide pub 
licity to the charges and of producing a certain 
uniformity of permitted expenses throughout each 
circuit. 

(3) The debtor corporation may be the final 
reorganized corporation. Liens mav be satisfied 
without foreclosure proceedings. Transfers and 
exchanges of securities are exempted from the pro 
visions of the Revenue Act of 1932 and the Securi 

ot 


ties Act 1933. These several stipulations all 
make for economy. The corporation is saved the 
expense of a new charter, of engraving new securi- 
ties and of qualifying to do business in foreign 
jurisdictions 

(4) The law permits a scaling down of se 
cured claims, the alteration of sinking fund re 


quirements, necessary readjustments of the inter 
ests of both creditors and stockholders, appropriate 
mergers and consolidations, and, assuming the plan 
of reorganization is found to be fair and equitable, 
the coercion of a minority of dissenting creditors or 
stockholders without a distintegration of existing 
corporate entities. In numerous instances this will 
involve an entire or partial moratorium, which in 
itself will be enough to enable the corporation to 
resume a prosperous existence under the changed 
circumstances brought about by the depression 

(5) The law permits a plan of reorganization 
to be presented and accepted by the necessary par- 
ties even before the institution of reorganization 
proceedings. Such an arrangement was not un- 
known under equity receiverships and had received 
both judicial support and disapproval. It at least 
has the merit of tending to shorten the period dur- 
ing which the corporation is under court control. 

(6) Section 77B authorizes the court to com- 


other creditors and of stockholders, in order to 
facilitate the proposal by rival groups of different 
plans of reorganization and to seek their accept- 
ance among creditors and stockholders At the 
same time this is safeguarded not only by the 
original exercise of the judge’s discretion but by 
the provision that to present a plan for reorganiza- 
tion its sponsors, if creditors, must first obtain the 
approval of not less than 25 percent of a class of 
creditors which must be not less than 10 percent of 
all claims, or, if stockholders, the 
less than 10 percent of a class and not less than 5 
percent of the total outstanding stock. If a class 
of creditors or stockholders is not affected by a re- 
organization plan, the members of these classes 
have no standing to present or oppose a plan. The 
same is true of all stockholders if the corporation 
is insolvent in the bankruptcy sense, i.e., if its lia 
bilities exceed its assets. These provisions should 
do much to prevent oppression by insiders, while at 
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the same time save those interested from nuisance 
proceedings 
(7) Reorganization proceedings can no longer 
e conduct simply to avoid burdensome leases. 
While landlords’ claims for future rent are recog- 
nized as debts, these are limited to the amount of 
three years’ rent without acceleration. Some ob- 
ins in these provisions because of ref- 


scurity ret 
I draftsmen in subsection (b) to the 


erence 

rejection of the lease by the trustee rather than to 
the default of the debtor. Considerable litigation 
will doubtless ensue before the limits of the land- 
lord’s cla in all cases are established, but it is 


at least clear that the landlord’s claim is not limited 


to rent accrued up to the date fixed for the filing 
of claims, as was the case generally in equity re- 
ceivershi} 


incidental features of Section 77B 
nination of the threat of bankruptcy 
proceedings hich formerly was at least present in 
every equity receivership, additional judicial author- 


SS) C)ther 


include the el 


ity over reorganization managers and committees, 
authorization of appointment of referees in bank- 
ruptcy as special masters, the protection of em- 
ployees rporations in reorganization in their 
right to labor unions of their own choice, and 
the prohibition of “yellow dog” contracts as a con- 
dition of new or continued employment by the 


corporati 


\ petition under Section 77B may be filed 


either the court in whose territorial jurisdic- 
tion the rporation, during the preceding six 
months, had its principal place of business or its 
principal assets, or in any territorial division of the 
state in which the corporation is incorporated. 


Thus a petition for the reorganization of a New 
York corporation doing business solely in the 
Northern District could be filed in New York City 
in the Southern District. The law, however, im- 
poses the express duty upon the court, upon peti- 
tion, to transfer the proceedings to the territorial 
jurisdict vhere the interests of all parties will 
be best subserved. 

\s originally presented to the Senate the pro- 
vision relating to the state of incorporation was 
not in the bill. An amendment to this effect was 
added because it was believed there were many 
corporations whose property was so distributed 
and their principal offices so uncertain that it would 
he difficult to determine a proper jurisdiction. 


Senators ho feared that the amendment would 
result reorganization of an unduly large 
number of corporations in Delaware, were placated 


by the addition of the sentence requiring the trans- 
fer of proceedings to the best apparent jurisdiction. 
determination by the district court on this 
point is presumably reviewable by the Circuit 
Court of Appeals, there seems little basis for the 
fear expressed by some critics of the Act since its 
passage, that the jurisdictional provisions of the 
section will have an unfair effect upon reorganiza- 
tions 

The bill which became Section 77B until its 
latest stages permitted only voluntary petitions for 
corporate reorganizations. The theory seemed to 
be accepted that reorganization in bankruptcy was 
a substitute for the friendly receivership. The 
change, permitting petitions by creditors, was 
made, apparently because it was feared that where 
there was a large mortgage against a small cor- 
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poration, the mortgagee and the corporate ofhcers 
might take no steps to reorganize and so damage 
the unsecured creditors. The law as finally adopted 
permits petitions by debtor corporations and by 
three or more creditors having provable claims of 
$1,000 or more, but every petition must be filed in 
good faith. It might be considered that any peti 
tion in bankruptcy in addition to complying with 
the bare jurisdictional requirements, must satis! 

an equitable obligation of good faith. For in 
stance in a recent petition by a farmer under Sec 
tion 75, where the facts showed that the farmer 
was a tenant whose lease had expired, who had no 
plans for a future tenancy, whose only property 
was 100 head of cattle mortgaged for more than 
their value, and who had no plans for feeding or 
otherwise caring for the cattle, the court, it would 
seem, in the exercise of a discretion, inherent in a 
court of equity, might have refused to approve the 
petition, irrespective of any statutory requirement 
of good faith. Litigation, which has already in 
volved the good faith requirements of Section 77B, 
indicates, however, that it means more than com 
mon honesty and good intentions. 

Whether the petition is filed by debtor or credi 
tors the law requires the court to be “satisfied” that 
the petition has been filed in good faith. If the 
petition contained the jurisdictional allegations a 
court would doubtless be justified in being “satis 
fied” from these in the absence of the offer of proof 
to the contrary. If such proof is offered it seems 
the petitioner, whether debtor or. creditor, should 
have the burden of establishing good faith. While 
there has been some intimation that a corporation 
might sustain such a burden with greater ease than 
creditors there is little support for this idea in the 
decided cases. An illustration of the application 
of the good faith requirement to a debtor's petition 
is found in the recent case of Spillinger v. C. O 
Miller Co.2 The corporation was apparently under 
the jurisdiction of the court in an equity receiver 
ship. The receiver could not operate the business 
at a profit and recommended that an offer for the 
entire property be accepted. The debtor then filed 
a petition under Section 77B. The debtor could 
not convince the court it could obtain the necessary 
funds to take care of the receiver’s charges and to 
provide working capital. If the petition was 
granted and operations continued further loss was 
inevitable. The court thereupon found that the 
petition was not filed in good faith, not because any 
dishonest motive was alleged, but simply because 
the debtor had no practicable proposal for continu- 
ing the enterprise as a going concern. 

When Section 77B was passed fear was ex- 
pressed that the permission to creditors to file peti- 
tions would result in “strike” suits. Involuntary 
petitions must allege that an act of bankruptcy has 
been committed within four months, unless a prior 
proceeding in bankruptcy or equity receivership is 
pending. If no such proceedings are pending the 
petitioners irrespective of the good faith require- 
ment might be discouraged from strike suits by the 
necessity of alleging and proving an act of bank- 
ruptcy. 

Some difference has arisen as to the meaning 


1. In re South Coast Co., 8 F. Supp. 43 (D. Del. 1934); In re Phila- 
delphia Rapid Transit Co., 8 F. Supp. 51 (E. D. Pa. 1934). 

2. D. Conn. Nov. 30, 1934. See also In re Grinnell-Texas Co. S. D. 
Iowa, Nov. 28, 1984. 
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of “equity receivership.” The court, Jn re Laclede 
Gas Light Co.* considered the expression ambigu- 
ous. In that case a petition had been filed to fore- 
close a mortgage and a receiver had been appointed 
to take charge of the properties of the debtor. Ap- 
parently all or a considerable part of the corporate 
possessions were involved. Nevetheless the court 
said that strictly speaking there was no equity 
receivership. In the court’s opinion what Congress 
had in mind was a proceeding to wind up the prop- 
erty and apportion its assets among its creditors. 
This seems an odd conclusion because the purpose 
of most friendly receiverships is anything but liqui- 
dation and distribution of the debtor’s proper- 
ties. Opposed to the Missouri court’s position is 
In re Flamingo Hotel Co.* where the Court said that 
a bond foreclosure suit filed in a state court con- 
stituted prior equity receivership for the purpose 
of creditors’ petitions for reorganization. The same 
court, Eastern District of Illinois, reiterated its po- 
sition on this point in a subsequent case, Jn re Surf 
Bldg. Corp.’ Whether or not the holding of the 
Missouri court is correct, it is at least sound in 
recognizing that there are many kinds of receiver- 
ships and all are equitable. What Congress doubt- 
less had in mind was a proceeding where the 
debtor’s corporate activities were being conducted 
under court control whether that situation came 
about as a result of a foreclosure action or a judg- 
ment creditors’ bill. If the foreclosure proceeding 
affected property which was a minor part of the 
corporation’s assets the incidental appointment of 
a receiver should not satisfy the jurisdictional re- 
quirement. 

The strongest assurance that the permission 
to creditors to file petitions under Section 77B will 
not result in strike suits is found in numerous cases 
holding that the good faith provision is not satisfied 
merely by honesty and good intentions but that 
there must also be some showing that the petition- 
ers have a basis for expecting that a reorganization 
can be effected. Where the object is reorganization 
rather than liquidation unless the petitioners can 
furnish some assurance that they can reasonably 
expect fairly general support for their tentative 
plans, there is little utility in undertaking respon- 
sibility for a reorganization. In ruling upon the 
referee’s report In re Missouri-Kansas Pipe Line Co.® 
the Court said: “In the issue of good faith, there 
must of course, be fundamentally the honesty of 
purpose of three petitioning creditors having the 
required amount of claims. Honesty of purpose 
ought not in any way to be questioned by the mere 
fact that their claims represent a small percentage 
of all claims against the debtor, if the aggregate of 
their claims is within the statutory requirement for 
Congress has determined what creditors may in- 
voke relief under the Act and it is not for the courts 
to adopt any other criterion 

“But that honesty of purpose is not sufficient. 
It must also appear that there is a reasonable prob- 
ability that a reorganization may be effected. To 

3. E. D. Mo. June 26, 1934. Receivership of the debtor’s subsidiary 
corporation is not sufficient to support a creditor’s petition In re Cen- 
tral Public Utility Co. D. Del. Nov. 17, 1984 

4. E. D. ML Aug. 9, 1984 

5. E. D. Ill. Oct. 17, 1934 

6. N. D. Til. Sept. 12, 1984 Other cases where the petition was dis- 
missed because no benefit seemed in prospect if proceedings were per- 
mitted in hankruptcy are: In re Texas Gas Utilities Co. W. D. Tex 
Aug. 20, 1934 (refusal to withdraw % ~S: from state court receiver 
ship); In re Coronado Hotel Co, E Mo. July 5, 1934 (large majority 


of bondholders known to be adverse to position of petitioners); In re 
Manati Sugar Co. S. D. N. Y. Aug. 16, 1984 (petitioners did not show 


put it in another way,—may there be reasonably 
applied to the debtor some feasible and practical 
plan of reorganization? If such a plan cannot be 
worked out, there is no occasion 

So far indeed have some cases gone in their 
emphasis upon the obligations creditors to be 
ready with a practicable proposal it might seem 








no creditors would be heard unless they had a re- 
organization scheme fully worked out and ready 
for immediate consideration. 

Judge Mack’s opinion, Jn re Associated Gas and 


Electric Co." sharply challenges any such assump- 
tion. In fact if Judge Mack’s final position is cor- 
rectly indicated by his oral opinion as reported in 
the press, he would require considerably less to 
satisfy the statutory standard of good faith than 
would most of his contemporaries who have here- 
tofore passed on the question. Judge Mack said, 
referring to those opposing the petition, “I think 
they have gone too far in urging that the petition- 
ers are not acting in good faith if they have no plan 
ready. So far as good faith is concerned, I do not 
think that any plan need be worked out and thor- 
oughly formulated. I think that it suffices that 
the petitioners have some general scheme of fair 
treatment under a reorganization plan, that might 
well secure such an assent, not necessarily in the 
shape in which they have it, but subject to changes that 
may by iurther discussion be deemed proper and advis- 
able. If the petitioners have really ago the 
situation end have come to a reasonable, tentative 
conclusion as to the sort of sancueeieation they 
want to effectuate, that would suffice insofar as 
there be a relation between good faith and having 
a plan. But it seems to me that good faith pri- 
marily means an honest desire to save the company 
and its creditors from liquidation and a desire to 
keep the company going as a going concern, to save 
whatever value there may be in it as a going con- 
cern as distinguished from a liquidating concern. 

“But even more than that, I think the require- 
ment of good faith was intended to prevent strike 
suits against corporations. The requirement of 
good faith is aimed more than anything else at the 
racketeers both in and out of the legal profession, 
or to prevent racketeering through the use of legal 
process in the case of corporations which have be- 
cause of the times reached a state of insecurity for 
the creditors.” 

The first line of litigation under Section 77B 
has concerned the petitions. In view of the trend 
of the decisions, since a holding is an exercise of 
discretion in respect to particular situations, such 
cases are likely to continue. but in somewhat 
diminished volume, so long as the law is used. We 
may expect shortly a series of cases dealing with 
landlord’s and other contingent claims, with prior- 
ities, and with the classification of creditors. The 
effect of the landlord’s re-entry, the interpretation 
of indemnity and acceleration agreements in rela- 
tion to the landlord’s privileges under tl] 





he Section, 
and the application of varying rules in different 


ability to effect a reorganization); In re Phelps Manor Realty Co. D. N 
J. Sept. 24, 1934, affirmed C. C. A. 3rd Oct. 11, 1934, (inability of peti 
tioners or anyone else to brine about a rehabilitation) Cf. In re Phila 
delphia Rapid Transit Co. where the court held the petitioners were not 


real creditors, 8 F. Supp. 51 (E. D. Pa. 1934 See also note 48 Harv 
L. Rev. 288. It seems that where a debtor’s petition is filed, although 
a creditor’s petition is pending, the court 1 1 the petition of 
the debtor. In re St. Louis Public Service C: E D M Aug. 23, 
1984. The same court In re Laclede Gas Light Co. supra, note 8, empha 
si _ Ge fact that the debtor had in preparati a plat 

. D. N. Y. Oct. 26, 1984 
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states on the subject of the rights and duties of 
landlords tenants, will require numerous bank- 
ruptcy decisions before this type of litigation will 
decrease materially. Perhaps questions relating to 
priorities will be more quickly settled though it 
may take an amendment of the Section to establish 
definitely just what priority should be accorded 
general claims of the United States and the states. 

he classification of creditors, although simple in 
comparison to such classification in railroad re- 
organization, presents several thorny problems, one 
of the hardest relating to the definition of the term 


“class 


The final group of cases under Section 77B 
and the group which one may assume will increase 
in number so long as the section is administered, 
concern what is a fair and equitable plan of re- 


On such cases the precedents de- 
equity cases following Northern Pa- 
will be as much in point as if the 


organizatio1 
veloped in 


ciic Vv. Bi 


proceedings were by equity receiverships. The 
basic requirements are that the reorganization plan 
must be approved by a majority in amount of those 
concerned, that substantial minority interests have 


a chance to be heard and that the court determine 
the plan to be fair and equitable. If the debtor is 
a public utility operating wholly in a single state, 
the plan must be approved by any public regulatory 
commission having jurisdiction over the utility. If 
the utility is interstate, the various state commis- 
sions have a right to be heard on any plan of re- 
organization but have no absolute veto power. The 
ultimate solution in each case is a matter of cor- 
porate finance as well as law. In most instances 
when the plan is thoroughly analyzed its fairness 
or unfairness will be apparent. The chief disputes 
are likely to arise where the same individuals are 
represented in different groups and endeavor to use 
their interests in one part of the reorganization to 
enlarge their participation in another part. The 
problem here is to give due publicity to the prac- 
tical details of reorganization which have been 
worked out to a satisfactory conclusion. One book 
on this subject has already appeared, another has 
been announced, and it may be anticipated that in 
due course even the judge and practitioner who 
rarely meet corporate reorganization problems, will 
have available a sufficient body of legal and finan- 

cial precedents 
Intelligent administration of Section 77B 
should benefit management and labor by prevent- 
ing the disintegration of industrial enterprises; 
stockholders, by permitting a retention of proper- 
ties represented by their equities pending a return 
of good business; and bondholders, by reducing the 
expense of enforcement of their rights even where 
certain privileges are postponed or cut oft. Those 
-d by the Section are persons who 


directly injure 
a position to obtain a large speculative 
acquiring valuable properties at 


might be 1 
profit throug! 
forced sale 
The ultimate question of the utility of the 
bankruptcy act’s provisions for the relief of debtors 
depends upon government and not upon the courts. 
If government cannot balance its budget without 


8. Friend Some Comments on the Corporate Reorganizations Act, 
(1934) 48 Ha L. Rev. 39, 70. Mr. Friendly mentions especially the 
cases of a secured creditor to whom the debtor corporation has executed 
a surety contract He also refers to cases of stockholders and officers 
who are also creditors and asks whether a special class of creditors 
should be creat for such persons. 

9 228 U. S. 482, 38 S. Ct. 554 (1913) 


inflation, Section 77B will result in monstrous in- 
justice. First, secured creditors will find their 
claims reduced in bankruptcy and second will find 
the obligations they hold slashed in value by a 
depreciation of the circulating medium. The 
theory of the bankruptcy law is that money re- 
mains sound and that after a shift in price levels, 
debts are adjusted to the new situation. The com- 
mon sense way out of the depression is to keep 
governmental costs down as much as possible, al- 
low prices to find their natural lower levels, make 
necessary revisions in debtor-creditor relations in 
bankruptcy, and allow natural processes to bring 
about a revival. It may be admitted that the de- 
cline in population growth, the increase of techno- 
logical unemployment and the handicaps to foreign 
trade have complicated our present problems. On 
the other hand technological advances reduce the 
cost of living, and thus make it easier to meet re- 
lief demands. The resulting leisure stimulates new 
industries. Recreation and hobbies may employ as 
many men as are given up in the highly mechanized 
factories. 

Glib theorists have a way of giving new names 
to old phenomena and of disdaining those unfamil- 
iar with the novel jargon. In 1929 such persons 
wanted us to believe a new state of permanent pros- 
perity had arrived. Today others of the same sort 
want us to believe that the depression wili be 
permanent unless we invoke devices that have been 
tried over and over in other nations and always 
with disastrous consequences. Bankruptcy, espe- 
cially in its latest developments, is a stabilizing 
and constructive factor. It deserves a chance to 
demonstrate its broad economic utility before the 
nation undertakes any more radical social and 
financial experiments. 
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Prejudicial 


Nebraska Chooses One-House Legislature 

By action of the voters in the recent election, 
according to an article in the Chicago Tribune, 
“Nebraska will in January, 1937, initiate the new- 
est experiment in the United States of a one-house, 
nonpartisan legislature. The plan, sponsored by 
United States Senator George W. Norris, has many 
provisions unusual in the organization of a legis- 
lative body. The unicameral legislature of Ne- 
braska, beginning in 1937, will be one of very few 
instances of the organization of a one-house law- 
making period hundreds of 
years .. «. 

“Execution of the new plan must be completed 
by the legislators of the present two-house as- 
sembly. They must work out, before 1937, the man- 
dates in the amendment to the state constitution 
providing for the unicameral body. Most impor- 
tant of these is the determination of the size of the 
new legislature. The amendment merely specifies 
that the body shall be composed of not less than 
30 nor more than 50 members. The number, one 
fixed and the state directed accordingly, the quota 
may not | 


body over a 


be changed more than once in ten years. 

“Determination of the size of the legislature 
automatically will fix the salaries of the law mak- 
ers. The plan provides a salary fund of $37,500 per 
year to be apportioned equally among the members. 
Also provided is a fund for the travel expense of 
members for one round trip to and from the legis- 
lature per session. The amendment imposes no 
change in the procedure of the legislature. The 
body will continue to mect only every other year 
for regular sessions, and may be called into special 
sessions only by the governor 
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DEPARTMENT OF CURRENT LEGISLATION 


Federal Farm Credit and Bankruptcy Laws of 1934 


By H. G. Woop AND 


r H] mprehensive program of agricultural 

iy redit expansion which was undertaken during 
the first session of the Seventy-third Congress 

several important respects by 

d January 31, 1934. 

lary President transmitted a 

recommendation to the Congress (H. Doc. 212) that 


e Er ( Farm Credit Act of 1933 be 
imend to provide responsbility by the Gov- 
ernment for payment of the principal of, as well 
as tl terest on, the $2,000,000,000 of bonds 
author { e issued by the Federal land banks 
pursuat! section 32 of the Federal Farm Loan 
\ct, as amended, for the purpose of refinancing 
farm tgage indebtedness. (See Public No. 10, 
Sec. 21 [he same day bills were introduced by 
Senator ybinson, Democratic leader, (S. 2225) 
and Representative Jones, Chairman of the Com- 
mittee on Agriculture, (H. R. 6670) for the pur- 
pose of carrving out the recommendation of the 
President. These bills formed the principal basis 
of Pul No. 88, although numerous changes, 
mostly of ninor character, were made during the 
course of the consideration of the legislation by 
the Ce 

The Act provides for the establishment of a 
corporation, to be known as the Federal Farm 
Mortgage Corporation, under the supervision of a 
board of directors consisting of the Secretary of the 
Treasur r an officer of the Treasury designated 
by him), the Governor of the Farm Credit Admin- 
istratior the Land Bank Commissioner. The 
capital rporation is to be $200,000,000, to 
be subscribed for by the Governor of the Farm 
Credit Administration on behalf of the United 
State nd for that purpose there is transferred to 
the corporation the $200,000,000 and the proceeds 
thereof, made available to the Land Bank Commis- 
sioner under section 32 of the Emergency Farm 
Mortgas Act of 1933, to permit him to make first 
and second mortgages on farming property. 

Phe rporation is authorized, with the ap- 
proval of the Secretary of the Treasury, to issue 
and ha tstanding at any one time, bonds in 
an agg te amount not exceeding $2,000,000,000, 
which ar cured by the assets of the corporation 
and fully and unconditionally guaranteed both as 
to principal and interest by the United States. 
hese bonds are to have such maturities and in- 
terest rat and are to be issued in such manner 
and sold at such prices as the corporation, with the 
approval the Secretary of the Treasury, may pre- 
scribe They are to be lawful investments for, and 
may bi epted as security by, all fiduciary, trust 
and public funds under the authority or control of 

M 4 stant Legislative Counsel of the U. S. Senate and 
M A ck Assistant Legislative Counsel of the House of Repre- 


EUGENE J. 


Q 


ACKERSON* 


the United States. The Secretary of the Treasury is 
also authorized to purchase such bonds and to use 
the proceeds of sales of federal securities to obtain 
the money with which to do so. He may sell any 
bonds which he acquires. The bonds issued under 
the act are to be used to secure funds to finance 
farm credits and to strengthen the resources of 
the Federal land banks. The corporation may ex- 
change its bonds for consolidated farm loan bonds 
of equal face value issued by the Federal land banks 
and may exchange any such consolidated bonds 
which it holds for its own bonds. The corporation 
is further authorized to purchase such consolidated 
bonds for cash and to make loans to the Federal 
land banks on the security of such consolidated 
bonds. For this part of its operations, the cor- 
poration does not deal directly with farmers, but 
relies on the machinery of the Federal land banks 
for the selection of risks and the administration of 
its mortgage investment. The Federal land banks 
had been given the power to sell bonds up to $2,- 
000,000,000, guaranteed by the United States as to 
interest, to finance their operations. The power 
to issue such bonds which was granted by a 1933 
amendment to the Federal Farm Loan Act’ came 
to an end ninety days before the enactment of Pub- 
lic 88, except for the purpose of refinancing bonds 
issued subject to the guarantee of interest. In ad- 
dition to providing funds for the Federal land banks 
the corporation continues the policy of making 
ioans through the Commissioner as established in 
the Emergency Farm Mortgage Act of 1933. These 
loans are made directly to farmers, and may be 
secured by a first or second mortgage on farm 
property, including crops. The sum at the dis- 
posal of the Commissioner with which he may 
make direct loans is increased by $600,000,000, by 
Public No. 10, which also provides that until Feb- 
ruary 1, 1936 all such loans shall be made on behalf 
of the Federal Farm Mortgage Corporation either 
in cash or in bonds of the corporation. After such 
date no such loans shall be made except for the 
purpose of refinancing loans previously made under 
the section. The maximum limit on such loans is 
also increased from $5,000 to $7,500. A subsequent 
Act? removed the limitation imposed by the Emer- 
gency Farm Mortgage Act, that direct loans to 
enable farmers to redeem or repurchase farm prop- 
erty owned by them prior to foreclosure should 
apply only to property foreclosed subsequent to 
July 1, 1931. 
' ~” Bonds of the corporation may also be deposited 
or pledged by member banks of the Federal Reserve 
System as security for 15-day loans from the Fed- 
eral reserve banks, and such bonds having maturi- 
ties from date of purchase of not execeeding six 
1. Sec. 21, Ch. 25, Laws of the 73rd Cong., Ist Sess., amending 


$32 of the Federal Farm Loan Act. 
2. Public No. 305, approved June 11, 1934 
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months may be bought and sold by the Federal 
reserve banks. By a subsequent Act,® it was pro- 
vided that no bonds shall be issued by the corpora- 
tion in excess of its assets, including the assets to 
be obtained from the proceeds of the bonds, but 
that a failure to comply with this provision shall 
not invalidate any bonds or affect the guaranty by 
the government. 

Public No. 88 also contains a number of mis- 
cellaneous amendments to other farm credit legis- 
lation, including provisions which authorize the 
Federal land banks to make direct loans secured 
by first mortgage on farm lands, under section 7 
of the Federal Farm Loan Act, as amended, in 
bonds of the Federal Farm Mortgage Corporation, 
which permit such banks to purchase bonds of the 
corporation at or below par and to exchange them 
for farm loan bonds, and which authorized the pur- 
chase of bonds of the corporation with funds derived 
from payments on the principal of first mortgages 
held as collateral security for the issue of farm 
loan bonds. Sums transmitted to farm loan as- 
sociations by Federal land banks for loans to mem- 
bers may, at the option ef the bank, be in current 
funds or bonds of the corporation, or at the option 
of the borrower, in farm loan bonds. 

A revolving fund is also established for the 
purpose of enabling the Governor of the Farm 
Credit Administration, with the approval of the 
Secretary of the Treasury, to subscribe to the cap 
ital stock and paid-in surplus of the Federal In- 
termediate Credit Banks. The fund is to be made 
up of all amounts in excess of $120,000,000 accru 
ing to the revolving fund created by section 5 of 
the Farm Credit Act of 1933, but the total amount 
of the funds is limited to $40,000,000. 

Public No. 296 adds, as permanent law, sec 
tions 77A and 77B (Corporate Reorganizations) to 
Chapter VIII of the Bankruptcy Act.* Section 77A 
confers jurisdiction on courts of bankruptcy in pro- 
ceedings under section 77B. Like other recent 
amendments (Secs. 74, 75, 76, and 77), section 77B 
prescribes (1) a proceeding not involving an ad 
judication of “bankruptcy” or a discharge as a 
“bankrupt,” using the designation “debtor” in 
place of “bankrupt,” (2) insolvency or the inability 
of the debtor corporation to meet debts as they 
mature as the basis for initiating action instead of 
acts of bankruptcy in connection with insolvency 
as defined in section la (15) of the Bankruptcy Act, 
(3) an adjustment of rights of secured creditors, 
and (4) a composition or an extension in lieu of a 
liquidation of the assets of the debtor. Like section 
77 (Railroad Reorganizations), section 77B extends 
the “subject of bankruptcies” to affect directly 
parties other than the debtor and creditors, i.e., the 
stockholders of the debtor corporation, and permits 
the compulsory adjustment of the interests of stock- 
holders in relation to the corporation and between 
themselves. 

Any corporation which can become a bankrupt 
under section 4 of the Bankruptcy Act, any railroad 
or other transportation corporation (except one 
eligible under section 77), and any corporation 
subsidiary to any such corporation, may apply for 
the benefits of section 77B. A plan of reorganiza- 

8. Public No. 178, approved April 27, 984 


4. The bill (H. R. 5884) was discussed in the Ar Bar Assoc 
Journ., December 1933, pp. 698 and 702 


tion involving either a composition or an extension 
must be proposed by the debtor or by a specified 
percentage of its creditors or stockholders. The 
plan shall affect the rights of creditors, may affect 
the rights of stockholders, shall protect stockholders 
and creditors in classes not accepting the plan, and 
shall provide for the execution of the plan, which 
may include the disposition of the property of the 
debtor, the modification of liens and indentures, the 
amendment of charters, changes in dates of ma 
turities, interest rates, or other terms of securities, 
or the issuance of securities. If less than a ma- 
jority of stockholders of any class accept the plan, 
their equity must be protected either by a sale of 
the property “at not less than a fair upset price,” 
or by an appraisal and payment in cash of the value 
of their stock or of the securities allocated to them 
under the plan, or by any other method which will 
do substantial justice. In case two-thirds of the 
creditors of any class do not accept the plan, their 
rights must be protected by a sale subject to their 
claims or by one of the methods prescribed for the 
protection of the non-consenting stockholders’ 
equity. If the judge decides that the plan does 
not affect stockholders or creditors adversely, he is 
not required to take action under this provision 
For instance, if the corporation is insolvent, the 
stockholders have no equity to protect. The peti- 
tion may be filed either “with the court in whose 
territorial jurisdiction the corporation, during the 
preceding six months or the greater portion thereof, 
has had its principal place of business or its prin- 
cipal assets, or in any territorial jurisdiction in the 
State in which it was incorporated.” That court, 
however, shall, on petition, transfer the proceedings 
“to the territorial jurisdiction where the interests 
of all the parties will be best subserved.” 

The court during the pendency of the proceed- 
ings is given exclusive jurisdiction of the debtor 
and its property wherever located, and is vested 
with all the powers which a Federal court would 
have in case of the appointment of a receiver in 
equity of the property of the debtor by reason of 
its inability to pay its debts as they mature. The 
judge of the court may either continue the debtor 
in possession or appoint a trustee or trustees. The 


trustee shall, if authorized by the judge, have the 


powers of a receiver in equity, and the power to 
operate the business of the debtor. The plan of re- 
organization shall not be confirmed until accepted 
in writing by creditors holding two-thirds in 
amount of the claims of each class whose claims 
have been allowed, and by or on behalf of the stock- 
holders holding a majority of the stock of each 
class, but consent is not requisite for classes of 
creditors or stockholders whose interests are pro- 
tected in the plan, or in the case of stockholders if 
the judge finds the corporation insolvent. The 
judge, after hearing objections, shall confirm the 
plan if in addition to technical requirements, he 
finds that it is “fair and equitable” and has been 
made and accepted in good faith. Upon confirma- 
tion, the plan and the order of confirmation are 
binding upon the debtor, all stockholders, and all 
creditors. Upon consummation of the plan, the 
property dealt with therein becomes free and clear 
of all claims of the debtor, and its stockholders and 
creditors, except as provided in the plan itself. The 
final decree discharges the debtor from its debts 
and liabilities, and terminates all rights and inter- 
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ests of its stockholders, except as provided in the 
plan or reserved in the confirmation of the plan. 
Public No. 486 adds subsection (s) to section 
75 (Agricultural Compositions and Extensions) of 
the Bankruptcy Act.® The subsection tends to in- 
ien holders to accept the farmer’s composi- 


tion or extension proposal, for if they do not, it 


wuthorize farmer to amend his petition and ask 
to be ad a bankrupt. Thereupon appraisers 
ire appointed to appraise his property “at the then 


fair and reasonable value, not necessarily the mar- 
the time of appraisal.” The referee then 

to the debtor, his exemptions as pre- 

state law, subject to existing liens, but 
amount equal to the appraised value of 
property. The remainder of his prop- 
erty subject to the control of the court, continues 


only to ar 


the exempt 


in the ownership of the debtor, subject to a general 
lien for litors, which is inferior to prior liens or 
encumbrances. After his exemptions have been 
set aside, the remainder of the property may be 
sold to the debtor with the consent of the creditors, 
at the raisal value with installment payments 
totalling 15 per cent within five years and the 
balance thin six years. During the first year 
the only payment is one per cent of the ap- 
praised and the same low rate of interest is 
due on installments. The debtor must pay 
. = fet was dis ‘ the Am. Bar Assoc. Journ.. January 
34 
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taxes. If the creditors do not consent to this settle- 
ment, the court, after setting aside the debtor's 
exemptions, shall stay all proceedings for five years 
during which the debtor remains in possession of 
the property under the court’s control, on payment 
of “a reasonable rental annually.” At the end of 
the five years, the debtor may pay into court the 
appraised value of the property and the court must 
“turn over full possession and title of the prop- 
erty” to him, and he may aply for his discharge. A 
holder of a lien on real estate, may ask a reappraisal 
at the end of the five-year period, and the debtor 
may then pay the reappraised price “if acceptable 
to the lien holder.” Otherwise he is authorized to 
pay the original appraised price. Nothing is said 
about payment of taxes during the five-year period. 
Probably they will be paid out of the rental before 
the creditor receives anything. Presumably, if the 
lien holder does not ask for a reappraisal, the far- 
mer gets title on payment of the original appraisal 
price; otherwise, the authority to make such pay 
ment appears futile. The provisions apply only to 
debts existing at the time the Act becomes effective, 
and the authority to file petitions under section 75 
expires March 3, 1938. It is not clear whether the 
subsection applies in cases where foreclosure action 
has been taken but the period of redemption has 
not expired.® 


6. See in re Bradford (D. C. Md. Sept. 19, 1934) 7 Fed. Supp 
665, holding the stay provisions (subsection (s) (7) ). 
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\s Long as Jails Are Maintained as They Now Are, as Breeding Places for Crime, There 
Will Never Be Even a Fair Start to a Solution of the Crime Problem — Complete 
Scrapping of the Local Jail, as Now Conducted, and Institution of a Better System 


f Detention Advocated—Legislation Providing for Inspection and Classifi- 


cation of Local Jails Receiving Federal Prisoners—Results to Date, etc.* 


By Hon. Josepn C. HUTCHESON 


ludge of U. S. Circwit Court of 


T MAY be wondered at that in these stirring 
| time stead of choosing to talk to this Con- 
ference on some one of the more colorful 
aspects of the problem of crime prevention, I have 


come tl way to speak of a drab one, the 


ong 
1OnY 


local jail. It is a drab one, local jails, the grammar 
schools of crime where, pupils and teachers ever 
changing, but school always keeping, society con- 
ducts for its misfits and misfortunates training 


Let me give my reasons. 

My first is that these colorful aspects tend to 
create | keep alive an inflamed public opinion 
whicl pletelv identifving the offender and the 
offense, execrates them both alike. Such a state 


schools in crime. 


of mi fatal to an impersonal, scientific ap- 
proach | treatment of society's crime prob- 
*This was delivere at the Attorney General's Conference 


Washington, D. C. on Dec. 10-13 


A ppeals, Fifth Circuit 


lem. It is that approach at once social and indi- 
vidualistic, and offering the real solution, which | 
have come here to advocate. Because this is so, | 
have deliberately chosen a subject which, touching 
closely many pitiful, forgotten men, holds the key 
to the problem; but is yet, because of its drabness, 
free of exciting stimuli—those disturbing irrele- 
vancies to which deep-seated and apparently un- 
alterable mass prejudices still blindly respond. 

I have done this hoping to engage the atten- 
tion and enlist the support of reasonable men, men 
socially minded, who believe with me that in this 
land and in these times humanity would, if it 
could, be humane. I have done this because I be- 
lieve, indeed I know, that what has made us as 
reasonable men in the past stop short in our laws 
and our customs, of that pure, that social justice 
to which democratic men aspire has not been a 
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weak or willing turning away from the good life. 
It has been rather an enlightened common sense, 
which, preferring a half loaf to none, would com- 
promise to get it. I have done this because | 
believe that now is the accepted time to press for 
a real social justice. A justice we can never have 
until society has learned to distinguish in attitude 
and in conduct between the offender and the of- 
fense, the crime and the criminal, warring on the 
one, helping and healing the other, as it has learned 
to distinguish in attitude and in conduct between 
sickness and the sick, insanity and the insane, pov 
erty and the poor, slums and slum dwellers. 
Having stated to whom I came to speak, I may 
as well digress here to say to whom I did not come 
to speak. I did not come to speak, I do not expect 
to find understanding or support among, the moral 
chauvinists or the “unco guid.” These think of law 
enforcement only as a locking up for punishment 
and “mind you, no coddling.” No more did I come 
to speak to, or expect to find understanding or sup- 
port among, the over-sentimentalists. These want 
few locked up at all and these few well coddled. | 
believe no spirit has more obstructed and impeded 
the coming of a scientific, a social, a democratic 
administration of criminal justice than that of 
pietistic legalism, unless it has been that of a fool 
ish, thoughtless, sentimentalism, which, 
trying in mistaken and misguided compassion to go 
the whole way or none, alienates the support and 


mushy 


arouses the opposition of reasonable men. 

My second reason for choosing this subject is 
that this is my sector of the social front. It has 
always been more or less true, it is more true than 
ever today, that humanity in its war on greed and 
privilege, on unjust inequalities, on suffering and 
despair, on misery and want, on ignorance and 
crime and vice and cruelty, moves gradually and on 
many fronts. It has always been true, it is more 
true today, that all along Democracy’s extended 
lines groups of faithful, devoted souls are hammer 
ing away, each on their particular sectors, for dear 
life, leaving hammering elsewhere to other groups 
determined that at last pari passu with the others, 
their fronts shall move forward. This must be so 
in any ordered movement. If all of us tried to run 
about the line, pushing now here, now there, we 
would throw the whole movement out of focus and 
jam it. From time to time one sector gets a little 
harder push, the line bulges a little forward there. 
Then it stops while the gains are being consoli- 
dated, and the whole line catches up. 
of the crime problem, the local jail, is my sector; 
it has long been mine. I have never, since I shed 
my ignorant assumptions, regarded offenders as 
my enemies or but as my problem, so 
ciety’s problem. 

or years a United States District Judge, | 
was compelled to confine prisoners in, and sentence 
them to, local county jails. With the furnishing, 
equipment and administration of these jails, be- 
cause they were county and not Federal jails, I 
had nothing to do. Beyond holding the sheriff to 
the duty of safeguarding the prisoners and refrain 
ing from deliberate and overt acts of cruelty, I had no 
authority over the sheriff, the administrator of the jails. 
Thus I found myself faced by a set of hard, cruel 


This sector 


society's, 


ot 


and almost unalterable conditions, 
to search for and put theories to the test. 

The Southern District of Texas runs along the 
Gulf Coast for nearly four hundred from 
Galveston to the Rio Grande. It contains six divi- 
includes two Mexican border gateways, 
Laredo and Brownsville, Houston, a city of three 
hundred thousand, and every other Gulf port in 


and compelled 


miles, 


sions, 


Texas except Beaumont and Port Arthur. Over 
this wide area with a population of more than a 
million souls the Federal government each year 


makes contact with infractors of many kinds. In 
every year while I was judge than 
hundred, in some years more than four thousand, 
persons were arrested and jailed in this district on 
charges running from misdemeanors under the 
Volstead Act and the Immigration Acts, through 
the smuggling of goods wet and dry and aliens, to 
the graver felonies, conspiracy to defraud, counter- 
feiting, bank and postal embezzling. Out of such 
a netting it was inevitable that many would be 
found guilty, and would have to be sentenced, for 
until March of 1925 there was no Federal proba 
tion or suspended sentence law. At my first sit 
found the 
jails crowded, most of the men awaiting trial, con 
fined there in default of bond. Most of them, for 
most of them were guilty of some offense, I had 
to sentence either to a jail term or to pay a fine, 
the non-payment of which would send them there 

[ was a civil lawyer by training and experi 
ence. I had been raised in a favorable environ- 
ment on the good old Presbyterian doctrine of in- 
dividual responsibility, of judgment and the wrath 
to come, without any experience, before I became 
judge, with the criminal docket or the so-called 
criminal side of life. I had had and acted on the 
vague and easy notion that so many of the secure 
have, that who went to jail and where and what 
was done there with them was none of my business 
because they constituted the criminal class, a class 
set apart for judgment and for jailings. I knew 
precisely nothing about the make-up of the popu- 
lation in the jails, nothing at all about the jails 
themselves or the conditions that prevailed there. 

It became, then, my imperative duty to go into 
county jails, and find out at first hand what kind 
of institutions they were, and what was implied 
in a sentence to the county jail beyond what the 
law in terms prescribed. I found there conditions 
which, apparently taken for granted by those in 
charge of the jails, struck me as so medieval and 
barbarous, and so contrary to the ordinary prin- 
ciples of democracy and social justice that I was 
shocked beyond expression. It was not any direct 
and malevolent cruelty toward the inmates on the 
part of their custodians which I found so shock- 
ing, but the very conditions of the jailing. I found 
that men with lungs and hearts, nerves and brains 
like mine were penned up for months on end with 
hardly a single decent thing to do. They had no 
access to the open air, no opportunity for any kind 
of exercise except in the “bull pens” and run- 
arounds inside of dark walls. No provision was 
made for their worth-while occupation or their im- 


more fifteen 


ly 
I 


tings, which were in the border towns, 


y 
1 
i 


l “Men do not begin to act upon theories. It is always some real 
practical necessity that produces action and it is only 





as destroyed old relationships and pr iced a new and 
perplexing state of affairs demanding solution, that theory comes inte 
its own Then it is that theory is put to the test.” Wells, “Outline 


History.” 
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provement, no segregation of prisoners was at- 


processes of restoration begun. The 


ré¢ 


tempted, 


onvicted and the unconvicted, the beginner and 
the hardened, were condemned to a congregate life 
necesSsari legrading. 

I was zed at the heart-breaking, morale-de- 


difference of society in permitting the 

maintenance of the system I saw in force. Shift 

loppy, anti-social, it rapidly destroyed those 

taken captive if they stayed any time there. 

[ do not need to extend these strictures. What jails 
] 








eally what the conditions in them have 
been viv ind with pitiless truth already told 
Fishmat Crucibles of Crime,” and more than 
twice told in the annual reports of the Committee 
on Jails of the American Prison Association. Many 
others ha written on the same theme. 

Leaving every other consideration aside, I was 
impress¢ th the economic and spiritual loss to 
society, through the effect on keeper and kept,? of 
the ict locking a man up in a cage and then 
ifter at ing him out again on society, anti 
social 1 after the treatment, training and asso- 
ciations he had there, when perhaps he was only 
uns | and this limited way when he went in. 
This ( on sense. It was not demo- 
crati iS 1 1umane It certainly was not 
social ( 

lhe personal contacts I made with the prison- 
ers and th the jails brought a light to me shock- 
ing and revealing. Shocking, that I should have 
for so long gone on so complacently, taking for 
eranted tl propriety and justice of conditions so 
fundamentally unjust. Revealing, in opening the 
eyes of 1 mind to the fact that most of these 
persons ming before me for judgment and for 
jailing were not people set apart, public enemies, 
ut erage, ordinary, underpriviledged common 
ner I is especially so of prohibition viola 
tors. These became offenders to make a living be- 
cause their betters, at least their betters in having 
money and opportunity, would have and pay for 
what they took the chance to sell. Revealing, too, 
in opening my eyes to the fact that my duty to 
these people did not end, but.in fact really began, 
when, after conviction or plea of guilty, they came 
helples ler the power of the law. Faced by the 
hard facts of this state of affairs, new and perplex 
ing to me, my first reaction to it was to avail 
myself every legal means to keep men out of 
jail, unl I knew they ought to be there. Low 
bail wv fixed and sometimes only recognizance 
was required of the trustworthy poor, and believe 
it or not, they were trustworthy. This emptied the 
jails of many poor unfortunates awaiting trial. 
When only fines were imposed, time was given 
poor men who could pay, to pay them in install- 
ments hile hundreds too poor to pay were re- 
leased after thirty days on pauper’s oaths; but still 
the jails ere full to overcrowding. All this time 
work being done more or less ineffectively, 


with sheriffs and with members of the county 


courts, to clean the jails up and to induce a more 
humane and socially effective administration of 
them. Witl smell results, however, for though in 

the statesman be loaded, who, 


thus to trample on the rights of others, 
ur these into enemies, destroys the 
1e amor patriae of the other.” The Writ 
lor & Maury) Notes on Virginia, Query 





XVIII, p. 4 
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the main they were well meaning enough, these 
sheriffs, catchers and keepers of weak, poor, mostly 
unimportant, simple, forgotten men and women, 
could not really understand what all the fuss was 
about, because they were lacking in the spirit 
toward the task which alone could give its accom- 
plishment life. 

I determined to learn why this was so, to learn 
what others had done and were doing about the 
whole business of imprisonment. I read the long 
and futile story of crime prevention by punish- 
ment. | read the grisly record of man’s unbeliev- 
ably cruel but wholly ineffective inhumanity to 
man. I examined what had been done and the 
effect of it, since quite recently, as time goes, 
imprisonment had been substituted for corporal 
punishment and, in the main, for banishment and 
death. I arose from the reading with a feeling of 
shame that society had for so long persisted in its 
barbarous, anti-social methods. For there were 
Beccaria, John Howard, William Penn and the 
Quakers, Bentham, Elizabeth Fry, Bradford and 
Rush, the Philadelphia Association for the allevia- 
tion of the miseries of public prisons, and mod- 
ernly, Wines and Hart, Queen and Bates, and hosts 
of those like-minded—who had told it better, and 
there was its own long bitter experience of futility. 
Though I knew that it was because only a few, and 
they not kings but philosophers, had found the 
way, without the power to place others in it, I still 
was ashamed to find that not only in my district, 
but throughout the states, the same anti-social in- 
stitutions were being conducted and maintained. 
To these institutions, without laying down any 
constructive plan for their handling, society was 
committing hundreds of thousands of human 
beings, some weak and criminal if you please, but 
all unfortunate and in desperate need of social serv- 
ice, to the custody and control of men not socially 
minded, ranging from the inexperienced and in- 
different, who though kindly and well disposed, 
were not equipped by training and temperament for 
this exacting duty, to the hard, the cold, the cruel. 
Now this would have been bad enough if the only 
victims of the system were those caught in it, but 
I soon found that the worst victim of it was society 
itself, For in an incredibly short time the system 
deprived men at once of their self-respect and of 
their respect for others, leaving them subject to no 
restraining influences except those of force and fear. 

I had long known that restraint, either self- 
imposed or imposed upon us by others, is and 
always has been the price all men must pay for 
freedom.* I found that with the home, the school, 
the church, in fact every social agency and every 
force of social life but the jail, devoted to teaching 
self-restraint by forming and maintaining in us 
all a sense of personal dignity and self-respect, and 
of respect for others, our jails, under the influ- 
ence of the idea that confinement was for punish- 
ment, are constructed, organized and administered 
to destroy these very qualities. I came last to the 
true conclusion that a really just society must not 
and will not confine its members to punish them, 
but to restrain those who will not, or cannot, prac- 
tice self-restraint. That this will be done in such a 
society not in retribution, but by way of restora- 


“Restraint the Price of Freedom” Island Lanterns, McNeil 
Island Penitentiary, Christmas number, 1928 
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tion, until their power of self-restraint can 
stored, and to protect society from them and them 
from society until it can be. I came to realize the 
utter wrong of the present purposeless, haphazard, 
cruel, disgraceful, unsocial system of caging and 
uncaging men for periods of time without classi- 
fication based upon their past, or provision for their 


future. I came to realize that the local jail ought 
to be and could be made the most reformatory 
agency in the state.* I came, in short, to the theory 


which I have come here to maintain, that the com 
plete scrapping of the local jail, as it is now con 


ducted, and the setting up in its place of local 
institutions for temporary detention, where separa 
tion and segregation is the rule, and there is 


adequate provision for study, for classification and 
for making the proper ultimate disposition of those 
detained there, is as important to the moral health 
of our people as schools and churches, parks and 
hospitals, unemployment and poor relief. I came 
at last to realize particularly that as long as jails 
are maintained as they now are, as breeding places 
for crime, there never will be even a fair start to a 
solution of the problem of crime prevention. 

In 1925, I was greatly encouraged by a very 
fine report of the Harris County Grand Jury, pre 
pared with the assistance of Hastings H. Hart 
condemning the old jail and recommending that a 
new one be built to be administered as jails should 
be. Encouragement gave way to discouragement 
when for a time it seemed that the county would do 
nothing about it, I turned then to visions of 
Federal jails. With the cooperation and under the 
auspices of its committee on jails, of which Hart 
was chairman, and I was by that time a member, 
I went before the 55th Congress of the American 
Prison Association at Jackson, Mississippi, urging 
it to recommend to Congress the establishment of 
such jails, urging that the jails be built to take care 
as far as they could, of Federal jail prisoners, but 
most important, to stand as examples to which the 
states might make their jails conform. As the re 
sult of the adoption of this report, and the fine 
work of the Association in bringing it forward, the 
Congress of the United States authorized the estab 
lishment of Federally operated jails and jail farms, 
and made provision for the careful examination, 
inspection and classification on the most approved 
social and scientific basis of all local jails to which 
Federal prisoners might be sentenced, to bring and 
keep them up, if possible to the Federal standard. 
What has been and is being done under that author- 
ization, how far most of the local jails are still short 
of even the minimum 50% of the standard required 
by the Bureau, has been interestingly told by Miss 
Kinsella, Executive Assistant to the Director of 
Prisons.’ A report of and workhouses in 
spected by the Bureau of Prisons, from July, 1930 
to June 30, 1934, testifies to it, too, with the graphic 
eloquence of figures. 

And so while in spirit toward the task we have 
come a long way Federally from where we were in 
1918 when, just become a judge, I first joined up 


a | 
Jalis 





on the jail sector, we are in fact, except in a very 
4 I think perhaps the most thoughtful and thought provoking dem 
stration of this is Queen’s ““‘The Passing of the County Jail—Individ 
ualization of Misdemeanants through a unified correctional System” 
Alfred Stuart Queen, George Banta Pub. Co., 1920 
5 ‘County Jails and the Federal Government” delivered Oct 
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few places, standing out in a few of the states as 
show places, still very far from our goal.‘ 

And so in this time when great inds are 
blowing, where everywhere closed shutters of 
prejudice and ignorance are being throw open 
letting the sweet air and the full light in, when all 
along the line other sectors are moving up, I am 
come to make a push, I hope a ne, On our 
sector, to move it up to the place uuld have in 
line with the other bulging fronts. For I think 


1 


that of all the time for progress toward 


social justice this is the best time met 


1 


known. I think perhaps more than 
time since Jefferson lived and talked, 


we 


the goal of 
have ever 
any other 


are real- 


izing in spirit and struggling to attain in fact to 


the true meaning of democracy. | 
because of the great sowings and p 
f devoted sou 


waterings and tendings of 


4] , 
think 


ntins 
anting 


society, 
, the 


S, is in the 


best position now it ever has been in to reap the 
great harvest of social good. We are hearing the 
trumpets sound again for economic and social jus- 
tice; they seem to be the same trumpets we heard 
sounding under the banner of the new freedom 
nearly quarter century ago Everywhere now 
along the whole front the lines of social progress 


are moving again; only our sector lag 
here to 
moving onward in social justice, it le 
the most pitiful, because the most for 
men. As a people we ar 
clearly enough to recognize an 


lorgotten 


sce, 


ing 
F S***S* 
insist that society cannot justif 
aves 
gotten, of its 
bes 


to 


| am 
y itself if, 


behind 


ginning to 
t 


ry to dis- 


charge it, our duty to the “Have-nots”, the unfor- 
tunates, the under-privileged among us. A steady 
drive is on to make the insecure secure. Every- 
where men are saying that the fathers who wrote 


the Preamble to their experiment in Federated gov- 


ernment meant it to secure not only to 
and our posterity, but to all of us and to 
ity of all, the blessings of life, liberty and 
of happiness. 


owe it to 


Everywhere men are say 
ourselves and to them to 

true. We have long | 
clearly, and trying faithfully to discha 
lic duty to provide education for al 
ing to discharge more fully and less gru 
public duty to the unprovided sick. W 


dream come 


here 
beginning 


6. I may say 


- parenthetically, that 
has from the 


always evinced, I think 


enlightened attitude toward the handling ‘ 
have most of the states. Its statutes denouncing offer 
penalties nowhere speak of punishment Neither 
measure out with precision a definite term for a 

in the case of two offenses the statute 


one ofr 
leaving to the enlightened 
ize the sentence to the indivi 











ve allowed good time to prisor 
conducted a well developed 
urs the privilege of making a 1 r 
jailed for failure to pay fir ar 
f 5, the most equitable and fi 
c pended sentence I know of, it ha set its § 
upon the equitable, the scientific, the s all tl 
ualization. It thereby has formally and vitally testif 


should be curative, not repressive; 

7 “We have been proud of 
have not hitherto stopped thoughtfully er 
the cost of lives snuffed out, of energ 
feartul physical and spiritual cost to the 
upon whom the dead , the burden 
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the years th g he groans and agonies of 

reached our ears, the solemn moving undertone 

ut of the mines and factories, and out of ever 

strugele had its intimate and familiar seat 

government is ¢, not pity. These are matters 

ot fected the means by which g 

at the se € humanity, in safeguarding 

th h men and women and its cl 

i struggle for existence. This is no sent 
is to keep sound the society it ser 


we ought 
never to 
individual 


to do and not leave the 
be neglected, fundar t 
right.” Inaugura 
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establishing 
playgrounds, 


-rywhere we are 


purse, 


PUuDIIC 


A { 
;, libraries, 





recreatio ( museums. 

We do hings, but we ought not 
to leave s othe me. We are seeing too 
dimly « al provide, through public 
funds, s not anti-social agencies of restraint for 
those who now in a ceaseless stream pour through 
our jails [hose whom, because of their inadequate 
personalities and preparation, the laws we make in 
this cé licated society we have, send not in pursuit 


ppiness, but in a pitiful procession five hun- 
dred thousand strong each year through our jails. 


For this vast, changing, pitiful jail population in 
need of help, and not a further push downward, I 
speak tod I speak too for society itself, which 
by mal equate provision in this regard, will 
vo a lotr iy toward solving its crime problem. 
I do not for malefactors of great wealth, who 
have had and abuse opportunity and power. I 
do not eak for gangsters and racketeers, extor- 
tionist | others of the deliberately cruel nor for 
despera minal outlaws, who, their hearts de- 
void of il good, and fatally bent on mischief, 
are in arms against the state. These are not usually 
or for long found in the local jails. I do not speak 
for thet t speaking for society as to them, I 
iffirm tl he case history of many, if not of most 
of them ill show that they are what they are 
because « icious environmental influences, of in- 


ate ial privileges, of mental and physical 
at least in the beginning demanded 
punishment. Some are what they 


conditi I vhich 


; 


ire because of some shocking and unsettling experi- 
ence rendering them willless, suffered perhaps in 
these very jails. Some are what they are because 
of that « mic inequality, which pressing on so 
many 1 their poor capacities to meet the 
strain, pushes them to vagrancy and prostitution, 
from vagrancy and prostitution to thievery, from 
thievery burglary, and from robbery to cruel 
kidnaping and murder, down the road and by the 
way of t local jail. I know as to many of them 
that wisely social methods of restraint, earlier ap- 
plied, would have saved society and them heavy 
to] 

Lor io in condemning Virginia’s slave sys- 
tem Jefferson pointed out that society, organized 
onal here some had property and others had 
none and could not hope to get it, could not expect 
those whom conditions deprived of the opportunity 
to becor vners, to have the same respect for the 
meum 1 tuum of pr roperty which those did who 
owned Society today with its many inequali 
ties a istices may well take some of this to 
itself Particularly until it has succeeded in mak 
ing its laws and customs just and fair, so that the 


may, as it 
LInited States w 


was planned when these 
1 and as it must be in a 


ere join¢ a 


T ‘ sposition to theft with 


wh ic h they 


Q have been branded, 
oe. tn ta thet senati nd 





< < ‘ eir situation, a ot to any depravity of the 
ser I mar whose avor no ae of property exist, prob- 
lv feels ess bound to respect those made in favor of others 
When a rselves we lay it down as fundamental that laws, 
to be just, must give a reciprocation of right; that without this they 
are mere trary rul f iuct, founded in force, and not in con- 
science: and it is a problem which TI give te the master to solve, whether 
the religious ots against the violat of property were not framed 
for him as w s } av And ther the slave may not as justi- 
fiably take a € m one who has taken all from him, as he may 
slay one w Id slay him That a change in the relations in which 
a man i should change his ideas of moral rieht or wrong, is 
neither new peculiar to the lor of the blacks. Homer tells us it 
was so tw housand, six hundred years ago: “Jove fix’d it certain, 
that wh lay makes mar slat takes half his worth away.” 
Tefferson’s Work Vol. VIII 85-386 (Taylor & Maury) 
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real democracy, have a reasonable opportunity to 
become the “Haves”, it should see to it that the re- 
straints it imposes for the violations of its laws on 
those who have had little part in their making 
are so imposed as to improve instead of degrading 
them, to heal instead of wounding them sore. 

I think duty and opportunity conspire now to 
the making of a most just social plan. Such a plan 
will recognize and insure at least that the under- 
privileged and unfortunate poor, the unfortunate 
mentally unstable, and the socially unfit, will still 
be the underprivileged and unfortunate poor, the 
unfortunate, unstable and socially unfit, though 
they have offended against some positive criminal 
law. Such a social plan will require that, instead of 
local jails, as now, in the hands and under the man- 
agement and control of sheriffs, the catchers of men, 
there will be local places of temporary detention 
under entirely different management and control. 
These places will be in the hands and under the 
management of trained persons who will know how 
and when restraint should be imposed. Persons 
who will know how and when to teach that the 
cheapest price to pay for freedom is self-restraint 
and how to point to those under their control the 
way back to it. We have always had, and I sup- 
pose we must always have, some form and place of 
detention ; we have always had, and I suppose must 
always have, some form of restraint, but restraint 
like law itself never should be an end. It should 
be only means. The local jail has failed. It has 
failed because it has been used too much as an end, 
too little as means. It has failed because when 
used as means it was used most often to accomplish 
an improper, an unlawful end, the debasement and 
destruction of its inmates. It has failed still more, 
even where in the rare instances its purpose was 
recognized, to be what it should be, to admonish 
and correct, if corrigible, an anti- or unsocial atti- 
tude, teaching that freedom must be bought and 
paid for and that restraint is the price we pay, 
either voluntarily self-imposed or involuntarily im- 
posed upon us. It has failed here because it has 
been so constituted, so arranged, so managed and 
in such hands that it did not secure, it defeated, 
those ends. 

We must change all this. 
our local jails temporary places of detention. 
We must make provision there for examination, 
classification and distribution to permanent ways 
and places of restraint, including probation, sus- 
pended sentence and parole. Ways and places of 
restraint designed and administered as social means 
to social ends. Administered by management scien- 
tific and social, a management informed and 
equipped to impose and to teach restraint as the 
price of freedom. 

But, you say, is not this sentiment? Well, 
suppose it is, what of it? Was there ever anything 
good done in this world in which sentiment had no 
part? The Man of Nazareth, the first and greatest 
democrat who first taught the dignity and worth 
of the common man, was the Apostle of sentiment. 


We must make 


He not only propounded the Golden Rule, and 


taught the beauty of forgiveness, but he fused re- 

ligion and compassion into one, when in that vision 

of judgment he said “I was sick, and in prison, and 

ye visited Me.” It was sentiment for the plight of 

the common man which sent Liberty marching 
(Continued on page 88) 








STATE BAR ACTIVITY IN FIELDS OF CRIMINAL 
LAW AND JUDICIAL SELECTION 


Eighteen States Give Promise of Worth-While Results in Criminal Law within a Year 
Illustration of Effective Bar Association Action in Colorado—Community Efforts to 
Combat Criminal Elements—California Sets the Pace in the Field of Judicial 
Selection by Its Recently Adopted Constitutional Amendment 


LMOST 4,000 lawyers over the country are 
A working on the subjects of the National Bar 
Program. They are a formidable army to 
lead the attack on inefficient justice, and if all of 
the 650 odd committees to which they belong were 
energetically engaged in the battle, the results 
would undoubtedly be startling. As it there 
are signs of substantial in many direc 
tions. 
A dozen and a half 
promise of worthwhile results in criminal law 
within the year. In Arizona, Arkansas, California, 
Colorado, Florida, Georgia, Illinois, Indiana. Michi 
gan, Minnesota, Nebraska, New York, North Caro 
lina, North Dakota, Oklahoma, Pennsylvania, 
Texas and Utah proposals will be presented to the 
legislature either for reform of procedure, for a 
state department of justice, for a unification of law 
enforcement or for a state police. I: 
most of these states the legislature will consider 
at least some of the proposals recommended by the 
American Bar Association at Milwaukee. In many 
of them provisions of the Code of the American 
Law Institute will recommended. In Indiana 
the bar association is recommending a bill to give 
the Supreme Court rulemaking power in criminal 
cases. In Colorado the Supreme Court, which 
already has this power, will be urged to set in mo 
tion itself the machinery for procedural improve 
ment. 

The last named state has provided a good illus 
tration of effective bar association action. At a 
meeting held in December the program prepared 
by the Committee of the Denver Bar Association 
on Modern Crime Developments and Criminal Jus 
tice was presented to an interested meeting of the 
Association. A pamphlet was distributed contain 
ing an outline which discussed three vital ques 
tions: first, a state department of justice; second, 
a statewide police organization: third, the modern 
izing of criminal procedure through the rulemaking 
power of the court. This discussion paved the way 
for action by the legislature and by the Supreme 
Court, and it seems highly probable that there will 
be some results in Colorado 

There will also be results in Minnesota where 
Chief Justice John P. Devaney’s State Crime Com 
mission, j 


is, 


progress 


states give immediate 


agencies, 


be 


is 


making definite recommendations to 
the legislature. In both New York and Illinois 
scientific revision of the criminal code has been 


going on for some time and will undoubtedly be 
made effective in due course through legislative 
action. The Law Reform Committee of the 
Georgia Bar Association has already sent copies 
of its procedural recommendations to the members 


of the legislature in advance of the session; while 
Arizona, Florida, Michigan, North Dakota, and 
Utah have definite proposals framed by bar asso 
ciation committees ready for submission to their 
legislatures. No other recent year of legislative 


e 
sessions has seen such a determined effort to 
with the crime problem 


cope 


Community Efforts to Combat Criminal Elements 


Many communities which have concerned 
themselves particularly with the question of crim 
inal law enforcement are now taking a more active 
interest in it In one city a bar association com 
mittee to which the American Bar Association 
criminal law questionnaire was referred last year 
reported “that the matters dealt with in the ques- 
tionnaire did not exist in this city and hence, the 
committee felt that it was not necessary, and in 
fact useless, to fill out the questionnaire Within 
the last month the City Commission of the city 
has appointed a Crime Justice Committee “in an 
effort to better safeguard the lives and property 
of our citizens.” That Committee is actively at 
work seeking out causes and remedies to lessen 
crime in that particular community 

Mention should be made of the a e work 
going on in the District of Columbia where, under 
the leadership of the president of the District Bar 


Association, a permanent committee on Criminal 


Justice for the District has been formed consisting 
of both lawyers and laymen. This “Citizens’ Com 
mittee,” as it is called, will work in close accord 
with the Committee on Crime of the District Bar 
Association. 

\ll these efforts stand a much better chance 
of success by reason of the fact that the public 
attention has been attracted to the crime situation 
as never before through the press. Out of the 


scores of clippings which have come to the Amer 
ican Bar Association Headquarters, the headlines 
from a few have been reproduced nother page 
of the Journal. These graphically illustrate the 
part which lawyers everywhere are taking in this 
work 

Judicial Selection Methods Being Canvassed 

In the field of judicial selection activity is no 
less marked. Here as in the case of criminal law 
reform, California has set the pace by passing a 
constitutional amendment providing for appoint- 


ment of judges with a subsequent check by the elec- 
torate. A similar measure has had the approval of 
the Ohio and Cleveland Bar Associations and, after 
an educational campaign, it seems probable that a 


constitutional amendment will also be introduced 








Bar Activity In CRIMINAL LAw AND JUDICIAL SELECTION 87 


























500 LUSTY ‘AYES THOARIFY YOUTH | BARTORECENE National Bar Is 


Organizing To Fight 
OPEN CRIME WAR) seqiycr pOIM, PROPOSAL FOR Pitinal 1B, ent 


AS PALEY ES SSCOUTHEN ovement SERIES gS Cee 


Colorado Department of» wn snarmomy mame of the 





Point Program Hits | Prosecutor Pleads for Sound nal disorder ow the Unite 
~& "8 Moral Code; Raps Gortyna| Justice Also Urged by With — < sien nh aon the law 
F. «’s Outlaws. Outlaws ;Asks Striet Penalties Attorneys. Rar At © - ' “3 f Be to tm ool 
Orce, [; P ; 
a ram of 


of <oZez cea ORME PARLEY ot EE 
et ane) Co? me ESAT re GUT PRAISED COFTN’ APPEALS 


BR Lo by go Woujy Sani? AY COURTNEY FOR TRUE ETRE 
py os a Ot ot tite, bet soo OF GRIME LEADERS 


FOR CRIME W AR ates of Harvard Law School Time Lawyers Ready sks Prew To Paint It 









In Giving Out Reports 
tatitn Asks Hislp t Prem Urges Reform in Prosecution’ “o To Serve Nation ef. Astivities 
Rieive Against; Desn Ronee round of Marvord) habia etemdens. Tey are toe |OF Cy | In Wat on Crime | 

' Co aw - . an interview, indorsed | often tied up tm political organies- B, ¢ SAYS JURY DUTY 

ur Ti Tring ea (nat i eos - allied to professional crim-  f Scho * SION=° ae 
sate Prot As Docker <= mitors ro coment eer ins IME | MIS Sholtz 
“. I , Jackson € Leer g ae + CR Legal Net 
of American Bar Association one 
wpected to the new spapers to = -_nies Geer” «seen iw & tacit ieail 


ake crime “less gir —— i CUS Fe OE nee ( “c 
wang utor's = QS nizase"ies ene 
attract politics. Organizing his ass: -— 


LITERS 10 us 











Indig ghaat LaWyers TY ANCIENT | 
Plan Committee th | 
Combat Crime tee ‘er Days 
Permanent Group of 40 Atio 





neys to Aid Fight Will a 
: Discussed at Session a 


SBAR SETS UP a. jon rime | om 
moa name ¢ Van {aunched 
Sear Oe SS COMMITTEE "Wa 7 
oa ae P< Ack Wyola tre" | 
"Point int fg of pe I DIRECT 5, meetin? oye orbs ne Ask 

- 3 will ste ut ime > ” “ Q Luwyel 
SO ae Pa Vea 
Of SM. ee War| oi ae In Crime Law 









+" 











cu YL sy Rad 
' fed _bakaicn . . . 
é we Aaveiews OP, oe Advance Notification War An ort Dy “Ung — Preee ~ hy fon = 
g fae VOTERS FOLLOW of Alibi or Insanity © he. “Tria 1 Pye oo a 
a perma ADVICE OF BAR os Defense MODEL CODES ARE FEW a a ng 
enforce order 365 da, Tw" prope In no Par mer me, 
© year” will result from the reso- ~ jar ples ety ~~ —_— of Interstate and ta * bee: an + Ren 
stions adopted at the Attorney Ge + Cht Fun Wederel Cocsdiastion pao ~ Rienchauee ooo wor ~ Advance ce Notiée ation of 
r no et ei Bar Defense Based on Alibi or 
me ExP es eg" cago ropose National Bar. Organising Sneeniey 
Crt et. d judg n Che ies et from page ss To — Ceisninat Lewyrs Hel see 
piase “me oot Penrose avewashington for the better training of lemen | efficient and vigilant DIstriet” Attor- 
Un Crum aset, OD Chandites ave Lolice. ney, pt ny now have in Kings 
wtetes ower “Givorce and restoration na -* County, could in short time om ermine 








‘ | whether there is me > the 
Brutality by Police Barred - Crime Conference Shows Way pwr ae eae 


cused 0: Ap - mpeg nly identi- 
In Harvard Law Professor’s 


To Simplify “Court Actions |/20727.scrz o: misshenty iets 
And to Better Enforcement‘ Lawyers Orgeniae 
Policies on n Crime | Prevention - | To Fight Rackets 
ae Mistrials Through Faultv Jurres Need Never Occur 


Glueck De res Absence of Central Governing Plan ecial coun 


[ “csc! GRIME COMMITTEE NAMED) 














88 





there. A Utah State Bar committee has recom- 
mended appointment of Supreme and District 
Court judges by the Governor from a list of candi- 
dates chosen by the bar, with tenure during good 
behavior. 

In Florida a Committee of the State Bar on 
Revision of the Judiciary Article of the Constitu- 
tion is recommending to the annual meeting to be 
held the first of this month that all judges should 
be appointed on nominations, in the making of 
which the Bar shall participate. The Dade County 
Zar of Miami has gone farther and has favored the 
nomination of judges by a Judicial Council to be 
composed of the Chief Justice of the State, seven 
lawyers_and seven laymen, and has recommended 
tenure during good behavior. An interesting com- 
ment by Mr. Newton D. Baker of Cleveland on 
this proposal is contained in the December number 
of the Florida Law Journal. Mr. Baker said: 

“With the best will in the world, the people 
have not the information and cannot acquire the 
data necessary to enable them to determine among 
engineers, lawyers, doctors and other especially 
trained professional men which ones have the 
superior fitness for office. I once had an old army 
friend who had been so long in the Engineers 
Corps that competitive bidding upon plans and 
specifications seemed to him the only way to select 
contractors. In his old age, finding that he needed 
rather extensive dental work, he wrote out a de- 
scription of his various teeth which needed atten- 
tion in the form of plans and specifications and 
submitted them to competitive bids among dentists. 
The lowest bidder turned out to be a wholly inex- 
perienced and incompetent young man who nearly 
killed the General and ultimately supplied him with 
teeth through which he could not talk and with 
which he could not eat. Selecting judges by popu- 
lar vote is likely to produce corresponding results.” 

In the State of Washington a recent referen- 
dum recorded the bar as favoring the appointment 
of judges in the Superior and Supreme Courts by 
vote of 590 in favor and 460 opposed, as a result 
of which a plan for appointment has been worked 
out by the State Bar Committee on this subject. 
Under this, selection is to be made by a Commis- 
sion of eleven members comprising the Governor, 
three lay citizens chosen by the Governor and the 
members of the State Bar Board of Governors. 

The Michigan State Bar Association has ap- 
proved of a plan for executive appointment of 
judges for good behavior, subject to confirmation 
by the State Judicial Council and with provision 
for involuntary retirement after hearings to be con- 
ducted by the Council. An amendment providing 
for this mdy be submitted at a spring election. 

The Kansas Bar Association has voted for an 
appointive judiciary and a resolution providing for 
this will be introduced into the present legislature 
In Missouri and Illinois active committee work 
and discussion are going forward, while in Georgia 
the plan for an appointive system with nominations 
by the bar has been approved by the state associa- 
tion. 


The bar has often discussed judicial selection. 


Invariably, however, the objection that a constitu- 
tional amendment is required to take selection of 
judges out of the hands of the people has stopped 
any effective action. 


But with the passage of such 
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an amendment in California last November, there 
has been great encouragement for attempting this 
course. It is probably true here, as in the case of 
criminal law, that there have never before been so 
many concrete proposals to improve present meth- 
ods, on which action can be expected. 

The raising of the standards of admissions to 
the bar in six states during the past year and the 
creation and accomplishments of many new com- 
mittees on unauthorized practice of the law could 
also be cited to illustrate the fact that bar organi- 
zations are becoming more effective and more re- 
sponsive to the need of improving the administra- 
tion of justice. The point is that our state bar 
associations are no longer social groups as most of 
them were fifteen or twenty years ago. They are 
now organizations with realized responsibility to 
improve our laws and their functioning. In this 
the American Bar Association, through its Na- 
tional Bar Program, hopes to be of considerable 
help 
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The Local Jail 
(Continued from Page 85) 


through the world, Democracy carrying her ban 
ners. It is sentiment which lets men catch the far 
faint notes of the “still, sad music of humanity.” 
Autocracy, authority, and force never did anything 
in the long measure of world influence, except hold 
people down. Sentiment marches, it has marched, 
it always will march at the head of God’s true 
armies. 
But it is not under the banner of sentiment 
that we are making this push. It is in the name 
of enlightened common sense, of simple social jus- 
tice, as men are moving along the whole social front, 
that we are moving, on these crucibles of crime. 1 
think we cannot fail for “This is the high enterprise 
of the new day; to lift everything that concerns 
our life as a Nation to the light that shines from 
the hearthfires of every man’s conscience, and vision 
of the right. It is inconceivable that we should do 
this as partisans. It is inconceivable we should do 
it in ignorance of the facts as they are or in blind 
haste. We shall restore, not destroy. Justice and 
only justice, shall always be our motto. And yet 
it will be no cool process of mere science 
“The feelings with which we face this new age 
of right and opportunity sweep across our heart 
strings like some air out of God’s own presence, 


where justice and mercy are reconciled, and the 
judge and the brother are one.’” 
‘ (sc 


9 Inaugural Address of W lrow Wils Ma 
H. Doran & ( ) 


Instructions for Participants in Essay Contest 

As the contestants in the 1935 Essay Contest 
held by the American Bar Association, in pursuance 
of the terms of the bequest of the late Judge Ers- 
kine M. Ross, must have their productions in by 
March 1, it is deemed unnecessary to reprint the 
instructions. These have already appeared twice in 
the JourNat—in the December issue on page 756: 
and in the January issue on page 55. Those who 
wish information on the subject can secure it by 
referring to one of those issues 




















INTERSTATE COMPACTS FOR CRIME CONTROL 





Mistaken Assumption That Because a Problem Is beyond the Power of a Single State It 
Must Necessarily Be a Matter of Federal Concern—Constitutional Provision That 
States May Enter into Compacts with Consent of Congress Affords Means of 
Dealing with Many Such Problems—A Typical Compact of This Kind Now 


in Effect Between Mississippi and 


Arkansas—Some Specific Things 


Which Such Cooperative Effort Can Accomplish* 


By Gorpon DEAN 
Of the Department of Justice, Washington, D. C 


NE of the most fundamental problems in the 
formulation of any systematic program of 


crime repression is that involved in making 


a choice as to which governmental unit—that of 
the town, city, state or nation—should be charged 
with the duty of coping with a given type of crim- 
al conduct 
There are two principal considerations which 


making such a determination. The 
first has to do with constitutional mandates, limita- 


tions and restrictions. The second simply involves 
1 decis to which governmental unit can most 
effectively handle the problem; and in making this 
determination we have customarily employed the 
following handy test: If a particular sovereign 
state offers small promise of meeting a given situa- 
tion, the matter automatically becomes one for 


federal control. 
When we consider the restrictive legal notions 
relating to state and local boundaries which have 
period of years, and then 
combine these with a 20th century criminal element 
which, in its plans and flights, is not likely to con- 
fine itself to intra-state activities, it is not difficult to 
understand why people so readily concede the futil- 
ity of complete local control and why they so 
readily urge federal intervention. In other words, 
where local control proves inadequate to meet a 
certain type of criminal activity we have, too read- 


developed over a long 


t 


ily, I think, assumed that federal control was the 
inevitable alternative 

rl s an assumption which was certainly not 
made bacl 1789 when the authors of the consti- 
tution, by providing that states might enter into 
compact vith the consent of congress, clearly 
recognized that there were some problems at least 
which were beyond the power of a single state to 
control. but which, nevertheless, were not funda- 
nental matters of Federal concern. An inter- 
mediate category of political control was thus con- 
templated—the joint action of any two or more 
states under an interstate compact. 

This constitutional provision made compacts 
possible. Its wording is interesting, because it is 
phrased in the negative Specifically, it provides 
that no compacts might be entered into without the 
consent of congress. In practice, the states, there- 


fore, have ¢ ithe r worked out the general outline for 
mpact, secured congressional approval in 


*A ’ ered at the Attorney General's Conference on Crime, held 
Washington, D. C. on Dec. 10-13, 1984 


advance and then, in turn, secured its enactment 
into law by the legislatures of the states concerned, 
or the procedure has been reversed—the state 
legislatures first enacting laws establishing the 
terms of the compact and then securing congres- 
sional approval later. 

Surprising as it may seem, however, little 
tention has been paid to the compact clause of the 
Constitution, and the compact device has conse 
quently been availed of in a comparatively rare 
number of instances. 

About seventy compacts in all have been ap- 
proved by congress. These concern such matters 
as taxation, control of navigation, utility regula- 
tion, conservation of natural resources, and bound- 
aries. Only eight compacts have been approved 
by Congress in the crime field, and all of these 
have been restricted to the narrow field of the 
service of process on, or the jurisdiction over, 
boundary waters. 

A typical compact of this type is that entered 
into between the states of Mississippi and Arkan- 
Sas 

Boundary rivers have always been a favorite 
gathering point for criminals; and this was true of 
the territorial boundary line between the states of 
Mississippi and Arkansas, which, for many miles, 
is the center of the main channel of the Mississippi 
River. If one state forbade gambling, for instance, 
and the other sanctioned it, a river boat would leave 
the former’s shore, cross the middle of the main 
channel, and suddenly become transformed into a 
gambling ship. The sanctity of that narrow thread 
in the main channel of the river rendered impotent 
the enforcement officials of the state whose laws 
were being ingeniously circumvented. If the 
state which permitted gambling passed a liquor law 
and the state which forbade gambling did not, the 
river boat turned on its motors, crossed back to 
the other side of the main channel, and opened up 
its saloon. Even where both states had identical 
laws relating to gambling, liquor control, and other 
subjects, criminals, by operating close to the middle 
of the main channel, made it difficult for a prose- 
cutor in either state to establish exactly in which 
jurisdiction the offense was committed. In other 
words, identical substantive criminal laws would 
not solve the problem which the proof of venue 
raised. 

When it was suggested by some that there 
was no reason why the laws of both states should 
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not be made effective over the entire river, even 
when such laws conflicted, others pointed to the 
territorial boundary which seemed, according to 
traditional boundary concepts, an insurmountable 
barrier to concurrent jurisdiction. It soon became 
quite evident that cooperative effort on the part of 
both states was needed. Mississippi and Arkansas 
therefore entered into a compact, which literally, 
at least for the purpose of enforcing the laws of the 
respective states, extended the western boundary of 
Mississippi to the western shore of the Mississippi 
River and the eastern boundary of Arkansas to the 
eastern shore of the same river. 

Until 1934, when Congress began consideration 
of the so-called Interstate Compact Bill, which later 
became law, public attention had never been 
focused on the possibilities of the compact device 
This law gave a blanket congressional consent in 
advance to all compacts entered into by any two 
or more states in the field of the “prevention of 
crime and the enforcement of their respective crim 
inal laws and policies.” 

This statute did two significant things: It 
facilitated the procedure for the establishment and 
enactment of such compacts by dispensing with the 
time-consuming task of securing congressional 
consent to each separate compact. Second, at a 
time when appeals were being made to the federal 
government to assume the entire burden of repress- 
ing crime it reminded the states that, by coopera- 
tive effort in the form of compacts, the states them- 
selves could deal with many non-local crime 
problems. 

At a time when even state officials were insist- 
ing that boundary restrictions justified them in 
passing the buck to the Federal government, the 
sponsors of the compact bill presented a method 
whereby those incidents of boundaries which have 
no justification except from the standpoint of the 
criminal element, could be effectively eradicated 
without any concessions being made so far as state 
rights are concerned. 

No insistence upon state rights in the crime 
field is convincing which does not make some men- 
tion of corresponding state duties, and in this 
fundamental sense the compact statute of the 73rd 
Congress is a direct challenge to the states. 

Specifically, just what can be accomplished by 
cooperative effort of a number of states that can 
not be accomplished by any single state? 

I would like to call your attention to four prin 
cipal fields in which compacts might profitably be 
utilized. They are (1) the arrest, of persons who 
have fled from one state to another, by pursuing 
officers of the first state; (2) the return of wit- 
nesses who have crossed state lines but who are 
essential to the prosecution of a criminal case in 
the state from which they have fled; (3) the estab- 
lishment by two or more states of joint agencies, 
such as crime detection agencies, crime labora- 
tories, or joint police units; (4) the supervision of 
persons in one state who have been paroled or 
granted probation in another state 

There are doubtless other fields in which the 
compact may be employed, but these four merit 
particular attention. 

Without engaging in an 


extended discussion 


of the law relating to arrest and extradition, it is 
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sufficient to point out that when an officer of one 
state, in pursuit of a criminal, crosses a state 
boundary line, he, in legal contemplation, sheds his 
uniform and badge of authority and is reduced, so 
far as power to arrest and apprehend is concerned, 
to the status of any other private individual. If he 
continues pursuit and makes the slightest mistake, 
he acts at his own peril; he faces the danger of civil 
charges for an arrest made without actual knowl 
edge that a felony has been committed; and if he 
makes a legal arrest, such as a citizen may do in 
certain has no right, if the captive 
objects, to return him to the state where the crime 
was committed, even though the state boundary 
line be paces distant. The 
party in such case must go through the orthodox 
extradition procedure, and if the Governor of an 
asylum state is unwilling to surrender the fugitive, 
there is no legal procedure which can compel him 
to do so 

That is the situation which 
forcement would cope with the crim- 
inal who has an affinity for crossing state lines 

The constitutional provision and statutes relat 
ing to interstate rendition in no way prevent the 
states from setting up, by compact, a simple ma 
chinery for the arrest and return of fugitives, or 
machinery which would give to the the 
demanding state the same powers as the officers of 
the asylum state while he is engaged in pursuit of 
such criminals. 


instances, he 


only a few arrested 


faces the law en- 


officer who 


officer of 


Time prevents a discussion of the 
constitutional questions. 

Does it not seem strange that in three-fourths 
of the states of this country today it is still impos- 
sible to extradite a witness; and that if the 
witness to a homicide committed in the state of 
Virginia, for instance, crosses over into Maryland, 
he can be begged to return, or kidnaped and re 
turned, but there is no legal procedure provided by 
the states which can compel him to return unless 
he, himself, has committed an extraditable offense? 

About thirty years ago a number of the New 
England states enacted statutes in which, with cer- 
tain reservations, they agreed to surrender those 
of their citizens who were wanted in other states as 
witnesses in criminal trials, provided the demand- 
ing state had enacted a reciprocal statute. These 
statutes were the forerunners of the Uniform Act 
to Secure the Attendance of Nonresident Witnesses 
in Criminal Cases, which the Commissioners on 
Uniform State Laws promulgated in 1931 and 
which has been adopted by six states since that 
time. 

In a strict sense, a uniform reciprocal statute 
is not a compact, but it certainly is the equivalent 
of one and that is why it properly fits into a dis- 
cussion of compacts. There are ills in the 
administration of criminal justice which legislation 
cannot cure, but some provision rendition 
of fugitive witnesses must be set up by the states 

The absence of such laws was in part respon- 
sible for the so-called Fugitive Felon Law of the 
last Congress, which declared it a federal crime for 
a person to cross state lines in order to avoid giv- 
ing testimony in a felony case. This act, in effect, 
makes available federal removal machinery in a 


sole 


many 


for the 
} 
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case where interstate rendition is not available. 
sut such a statute can only be regarded as a tem- 
porary expedient to be used until such time as the 
states, by compact or uniform law, shall provide 


for the return of witnesses who have left the trial 


jurisdictio1 


\ third use for the compact may be found in 
the establishment of various types of joint agencies 
by states, faced with a common problem. If two 
of the small states desire a Department of Investi- 


T 


Detection, a Print Bureau, a 
Scientific Crime Detection Laboratory, or even a 
Police Unit, is there any 
should set uy 
that of the 
tablishmet 


gation Finger 
sound reason why each 
which duplicates 
other, when both could unite in the es- 
t of a joint agency at a saving of cost, 


such an agency, 


which could easily serve the needs of both states? 
In recent years a cooperative venture has been 
worked out by those counties, some in Kentucky 
and sot Ohio, which immediately surround 
the City of Cincinnati. This arrangement, which 
makes the law enforcement agencies of both states 
readily available for united action in any type of 
emergent is simply suggestive of the unlimited 


types of interstate cooperation made possible by 


the com} 


\ fourth use to which compacts may be put is 
in the field of supervision of paroles or probation- 
ers [he success of a parolee or probationer is de- 


pendent largely 


upon his surroundings. If he can 
to his home where sympathetic friends 
needed encouragement and em- 
greater likelihood of his re- 
But if he is convicted in one juris- 


be returns 
can give him the 


ployment 
habilitation 


there is a 


diction, and his home is in another, the problem 
of supervision arises; and an intelligent supervision 
is likewise an essential factor in rehabilitation. In 


many parts of the country this problem has been 


al agreements between various muni- 


1 


met Dy intorm 


cipalities and states. Such agreements have not, 
however, assumed the form of compacts or treaties 

It is now being urged that this is an appro- 
priate field for interstate compacts, under which 
State A would agree to place its supervisory agen- 
cies at the disposal of State B’s parolees or pro- 
bationers, provided that State B would undertake 
the same with reference to parolees or probationers 
of State A. Under the compact, a basis for appor- 
tioning costs could easily be worked out to meet 
the situation where the number of persons sent by 
one state exceeds the number sent by the other. 
In a field such as this where much detail would 
be involved it is likely that the establishment by 
compact of a permanent joint commission by the 
states interested would prove most satisfactory. 
Such a compact might first be entered into by a 
very limited number of states which now possess 
high standards of supervision. The compact might 
provide that additional states could become parties 
thereto by meeting the standards set by the joint 
commission. This would undoubtedly tend to raise 
standards in the various states. 

These are but four possible uses of the com 
pact. Time prevents a discussion of the others. 
In conclusion, it is appropriate to emphasize that 
the compact rests squarely upon reciprocity; that 
under it states may abolish the impediment of state 
lines, so far as such lines now present obstacles to 
legitimate law enforcement; that the federal com 
pact statute is a recognition of states’ rights; that it 
is also a challenge to the states to assume corre- 
sponding obligations. 

There are crime problems which transcend 
state lines, but which nevertheless do not come 
properly within the purview of the national govern 
ment; and there is a fair prospect that, given such 
a problem, it may be solved through the coopera- 
tive effort of neighbor states in an intelligent utili- 
zation of the inter-state compact. 





By Damon C. Woops 


OR a number of years a gradual reorganization 
Fs justices of the peace and magistrates has 

been under way in Ontario. These minor judi- 
cial officers have always been appointed by the 
\ttorney General of the Province, never elected, 
ut the prevalence of the fee system with its ad- 
nitted « the deficiencies of some appointees, 


( accounting resulted in the de- 

1 reform, which had the support of succeed- 
ing Attorneys General. Until recently there were 
151 magistrates in the Province, many of whom 
part-time basis, and about 6,000 justices 
of the peace, the vast majority of whom were in- 
active, aside from notarial services. 

Magistrates Now Lawyers 

On August 16, 1934, by an Order-in-Council, 
The Magistrates Act of Ontario (R. S. 
were named as Magis- 
Municipality and all Municipali- 


lifheulties in 


1927), forty-one persons 


trates “tor ¢ 


very 





ties and all territory without Municipal organiza- 
tion within the Province of Ontario.” Since then 
additional appointments have brought the number 
to fifty, plus twelve in Toronto, Ottawa, Hamilton 
and three other cities. All of the newly appointed 
magistrates are lawyers and nine-tenths of them 
had served previously in a magisterial capacity. 
Their appointment marks the determination of the 
present Attorney General, Honorable Arthur W 
Roebuck, to place legally trained men in these im 
portant positions. 

Non-Political Appointment and Tenure 

In order to exclude political motives from se- 
lection of the new corps of magistrates, they were 
named by the Attorney General, through Order-in- 
Council after cabinet approval, from a list prepared 
after careful study by a board consisting of Mr. 
I. A. Humphreys, K. C., Deputy Attorney General, 
Colonel W. W. Denison, Inspector of Legal Offices, 
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and Mr. J. W. McFadden, K. C., Crown Attorney 
at Toronto. These gentlemen are all in the civil 
service of the province and were appointed or pro- 
moted to their present offices by previous pro- 
vincial administrations. The Attorney General has 
assured the newly-installed magistrates that their 
positions are secure so long as they abstain from 
private practice or business, avoid all political ac- 
tivity, devote themselves to their official duties and 
manifest the expected efficiency and integrity. 
Under civil service rules, the magistrates below 60 
vears of age may contribute to the retirement fund, 
and retire at 70, after at least 10 years’ service. 
Province-Wide Commissions 

Heretofore provincial magistrates have held 
court at different places but the districts were aften 
irregular or unduly circumscribed. Under the new 
plan the province (407,262 square miles, 3,426,488 
population), aside from the six chief cities, is 
divided into 18 districts. Each district has a Senior 
Magistrate and usually two other magistrates. The 
Senior Magistrate fixes his own and his colleagues 
itineraries, controls dockets and acts in general as 
a presiding or supervising judge. While normally 
confined to specified districts, some of which con- 
tain over 30,000 square miles, the magistrates now 
hold commissions for the entire province and may 
be assigned to any part thereof by the Attorney 
General. 

Reduction of Justices of the Peace 


It was found inexpedient to dispense with all 
the 6,000 justices of the peace in the province, but 
their number has been reduced to 300, for whom 
utility is found to exist. These justices, named for 
the larger villages and towns, take complaints, and 
issue warrants, summonses and other process, 
thereby enabling the magistrate to hear the case 
without preconception or bias. They also act as 
clerks to the magistrates and are subject to their 
direction. 

No Civil Jurisdiction—Summary Trial of 

Indictable Offenses 


In Ontario magistrates and justices of the 
peace have no civil jurisdiction, all civil actions in- 
volving $200 or less being tried by county judges 
sitting in Division Court. In addition to ordinary 
jurisdiction in minor offenses, magistrates (and 
county judges) under the Summary Convictions 
Act, passed by the Dominion Parliament in 1897, 
have power to try persons accused of indictable 
offenses, except those punishable capitally and a 
few others, upon a waiver of indictment and jury 
trial by the accused. In no case is a jury used in 
a magistrate’s court. If the offense charged carries 
a penalty exceeding five years’ imprisonment, the 
Attorney General may require trial by jury in the 
proper tribunal. The magistrate, himself, may 
make such remand if he deems the case of sufficient 
importance. Appeals by “the prosecutor or com- 
plainant as well as by the defendant” from any con- 
viction or order dismissing a complaint or informa- 
tion may be taken to a court presided over by a 
county judge. A further appeal on a question of 


law may be taken to the Appellate Division of the 
Provincial Supreme Court, upon certificate of the 
Attorney General. 


In practice, 80 per cent of the 





indictable offenses prosecuted in Ontario, including 
such crimes as burglary, robbery, assault, forgery, 
embezzlement, theft and swindling are tried finally 


by magistrates, most of them on plea of guilty. 
About 10 per cent are tried by county judges with- 
out jury, on waiver of indictment, 8 per cent in 
county court after indictment and with jury, and 2 
per cent at the assizes of the High Court. Through 
this summary procedure, the spent in jail 
awaiting trial is minimized and only the more seri- 
ous, contested cases are held for general sessions or 


time 


the assizes. In Toronto (population 627,582) the 
grand jury returned 120 indictments in 1934, of 
which all but 13 had been cleared by the final 
month of the year. In December the assize docket 


of the Supreme Court contained only 4 cases, all 
charging manslaughter through wrongful use of 


motor vehicles. Five magistrates and one county 
judge dispose of practically all the criminal cases, 
from drunkenness to armed robbery, filed in York 


County, which includes Toronto, leaving ten or 
twelve per year for disposition by the Supreme 
Court. The prosecution is handled by Crown At- 
torney McFadden and four assistants, with occa 
sionally a specially named King’s Counsel for an 
important jury trial. 

Central Inspection and Audit 


In the new organization, the Inspector of Legal 
Offices, in the Attorney General’s Department and 
the Auditor of Criminal Justice, also in that De- 
partment, play important parts. Monthly reports 
from all magistrates and justices of the peace must 

Inspector, 


be submitted, with a copy each for the 

the Auditor and the local Crown Attorney. Regu- 
lar inspections of each office are made and the ac- 
counts must satisfy the auditor. For de- 
linquency or other grave misconduct, the Attorney 
General may suspend or remove a magistrate or 
justice of the peace, usually after full investiga- 


pre ss 


tion by the Inspector of Legai Offices. The In- 
spector also, by frequent contacts and circulars, 
keeps the magistrates informed of their duties 


under new statutes or executive orders, and aids in 
hringing about a more uniform assessment of 
penalties through dissemination of information re- 
garding those inflicted in other districts 


Financial Saving—Compensation 


From the financial standpoint, a saving of $45,- 
000 per year is anticipated from the cost of the dis 
placed minor officials but, as the Attorney General 
stated recently, “the chief aim in the reorganization 
is to increase efficiency of the administration of 
justice in Ontario.” The newly appointed magis 
trates and justices of the peace will not be paid 
from fines and fees collected, which are dependent 
upon convictions, but from salaries and allowances 
fixed by Order-in-Council. Funds for such pay- 
ments are contributed by the municipal subdivi- 
sions served and are paid by the Treasurer of the 
province. Some of the higher salaries formerly paid 
to full-time magistrates have been reduced so that 
the maximum now outside the large cities is $4,000 
per year and the average minimum is $3,000, with 
several below that figure. The Senior Magistrate 
customarily receives $500 more per year than the 
other magistrates in his district. While on circuit 
magistrates receive travel and hotel expenses. Jus- 
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tices of the peace are granted indemnities varying 


from $100 to $200 per year. 
Conclusions 
The Ontario system of criminal justice pre- 
sents the principles of central direction, mobility, 
expert ability, and divorcement from politics. The 
ttorney General as head of the Provincial Police, 
which is rapidly displacing town and village con- 
stables, as head of the Crown Attorneys, whom he 
appoints a icancies occur, as director of investi- 
gations prosecutions throughout the province, 
na 


ind as ipervisor of the 


magisterial organization, 
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is the authoritative, responsible manager of law 
enforcement. He holds office usually for five years 
and his Department is staffed by a civil service 
Deputy Attorney General and several solicitors, 
who are in direct charge of administrative routine. 
Through the latest reform, as set forth, there 
should be a further improvement in the despatch 
of criminal business in the lower class of courts, 
complete freedom from the evils of the fee system 
and a betterment in rulings and decisions rendered, 
due to the filling of the magistrates’ bench with 
legally competent personnel. 
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1 Number of Clients Due to the Steady Centralization of Wealth and Business 
during the Old Deal Era—Unrestricted Overproduction of Lawyers during 


Same Period-—Need for Men of Legal Training during the Uncertainties of the 
Present Transition Period—Golden Opportunity of Law Schools to Adapt 
the Law-Trained Man to a Different Day* 


By Ropert H. JACKSON 
Assistant General Counsel of the Treasury Department 


Deal, as it affects the future of the 


HE Ne 
}ar and the Law Schools, goes beyond the 


policies of the President and is more than a 
party slogan or a change of governmental person- 


nel. It change in the fundamental relation of 
the federal government toward the governed, which 
has come quickly that we have not recognized 
ts signi! nce 
I, From Old Deal to New Deal 

After the war we elected, in 1921, to go “back 
to norn and unintentionally went to sub- 
normal [The nation sought “recovery” at any 
price practical” man was in his heyday. 
Public office was all too often looked upon as a 
“power, coupled with an interest.” Profit was the 
dominant motive, rugged individualism was ramp- 
ant. Ma licies of government had to pass the 


balance sheet test. 

Uner ment increased, but unemployment, 
reaching proportion of a social men- 
ace, Vi f for the Old Deal. More men than 
jobs kept labor in competition with itself and sub- 
missive 

The Old Deal reached its zenith in 1929. Its 
sperity was built upon a dangerous 
foundation. Grim facts about that year 1929 have 
been compiled and made public by the Brookings 
Institution 

Nearly 6,000,000 families, or more than 21 per 
cent of the total, had incomes less than $1,000.00. 

About 12,000,000 families, or more than 42 per 
cent, had incomes less than $1,500.00. 

Nearly 20,000,000 families, or 71 per cent, had 
less than $2,500.00 


pe 


| 
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appare nt 


incomes 


ion of American Law Schools, 
t the anr uet Friday evening, Dec. 28, 1984 


eA 5 1 red before the Associat 





Only a little over 2,000,000 families, or 8 per 
cent, had incomes in excess of $5,000.00. 

About 600,000 families, or 2.3 per cent, had in- 
comes in excess of $10,000.00. 

“At 1929 prices,” the authors comment, “a fam- 
ily income of $2,000.00 may perhaps be regarded as 
sufficient to supply only basic necessities ... It is 
significant to note that more than 16,000,000 fami- 
lies, or practically 60 per cent of the total number, 
were below this standard of expenditures.” 

In the Old Deal year of 1929, 36,000 high in- 
come families received as much of our national in- 
come as 11,000,000 families with the lowest in- 
comes. 

This concentration of income was not all that 
was going on. Captains of finance and industry 
were doing things to each other, as well as to the 
public. I can not find that the feudal barons were 
overthrown by their vassals or underlings. They 
seem simply to have fought each other to extinc- 
tion. Something like this was going on among 
American business barons. 

Berle and Means in their book “The Modern 
Corporation and Private Property” show statisti- 
cally the extent and rapidity of the movement. 
They allege that by the end of 1929 the two hun- 
dred largest corporations (not including any bank- 
ing corporation) controlled 22 per cent of all the 
wealth of the country, and that in the ten years 
between 1919 and 1929 the two hundred largest 
corporations had increased their holdings of the 
nation’s wealth 85 per cent, and the same two hun- 
dred largest corporations had grown at nearly twice 
the rate of the smaller ones. 

Concentration of control of wealth proceeded 
at a faster rate than concentration of its ownership. 
Through holding companies and the classification 
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of securities, so as to represent the public’s invest- 
ment largely by bonds and non-voting stocks, small 
investments controlled empires of wealth. Our 
clients disappeared by purchase, by merger and by 
consolidation. 

The Old Deal was digging a pit for itself. In- 
dustrial and utility men were putting inflated se- 
curities over on the bankers, bankers were putting 
impossible fixed charges over on the industries and 
utilities. Sellers put fabulous prices over on buy- 
ers, and buyers put fantastic securities over on 
sellers in exchange. The chief business of many 
lawyers and bankers was to put 2 and 2 together 
make 10. The inost profitable form of 
overproduction was overproduction of stock cer- 
We bought water and paid for it with 


so as to 


tificates. 
wind. 

We reached the peak year of 1929 with na- 
tional wealth and income, concentrated as never 
before, with underlying unemployment and low 
incomes, that we had almost overlooked in watch- 
ing the stock ticker. We awoke and found our 
treasure to be little more than the wind and water 
and paper we had traded in. The dangerously 
narrow margin on which the greater number of 
families were living became apparent. We lost 
confidence in others and in ourselves. 

In March of 1933 Mr. Roosevelt assumed the 
Presidency of the United States, at a moment when 
it was practically the only going concern in sight. 
Industry, transportation, finance and trade had 
thrown themselves upon the government. Captains 
of finance were as helpless as the humblest work 


men. The government was the last source of 
unimpaired credit, the only institution to hold 
public confidence. No modern government has 
ever undertaken such extensive measures as were 


necessary to save the economic structure. 

No matter what our philosophy used to be or 
what our hopes still are, the government is today 
an economic as well as a political government. It 
is the largest of all creditors of American business, 
it holds more collateral than any 
other institution, it has more mortgages on homes, 
and farms and is the greatest employer of labor. 
None of these positions did*it seek—it was driven 
to these positions. Events made their own terms 
with the theories of both parties 

Finance, business, transportation, home own 
ers, the unemployed and many others have had 
their pleas to be saved from an unknown fate 
answered by the government. The implications 
and results of their salvation are as yet seen but 
through a glass darkly. Certainly it can be seen 
that government influence will and must be exerted 
through new channels, that it has assumed, in addi- 
tion to governmental responsibilities, those of an 
emergency creditor, banker and employer. 

3y the New Deal I mean the controls, influ 
ences, interests, duties and policies which result 
from the government’s compulsory assumption of 
these burdens, and their effects upon the practice 
of the law and the training of men for that practice 

II. The Bar and the Old Deal 

Since the world war the legal profession has 
suffered increasing economic demoralization. While 
prosperity has smiled upon a limited number of 
lawyers with fortunate business connections, the 


securities and 












rank and file have had a losing st 


rising overheads and declining bu The 
“country lawyers” from whom we used to get our 
statesmen have largely disappeared Large city 
bar associations find many able and once well es 
tablished attorneys now in need. Many lawyers 
abandoned practice and sought government jobs or 
other employment. Hundreds of young men have 
come from our colleges to the bar where they found 
neither practice for themselves nor clerkships with 


others. 

The Old Deal era witnessed steady 
tion of wealth and business control, with disastrous 
effect on the legal profession. Each separate busi 


centraliza 


ness unit had been a client, each local merchant 
and industry helped provide law practice to the 
local bar. One by one the clients of the country 


I 


and small city lawyer disappeared. | 
yers of large cities saw their business transferred 
to yet larger cities by the merger process 

As the legal business moved toward the large 
centers of population, so also did it concentrate in 
a few large offices. Law firms merged in much the 
same manner that banks merged. While presery 
ing the fiction that law practice was the franchise 
of the individual, they built up law offices that re- 
sembled service corporations more than traditional 


ven the law- 


law practices. 

The depressed and disadvantaged condition of 
a large part of the population of the United States 
was responsible, in part, for the economic demoral- 
ization of the legal! profession. 

We all know that clients with money are more 
sustaining than clients without it. The census of 
1930 shows 139,059 lawyers in the United States. 
Yet only 600,000 families had $10,000.00 incomes, 
that is, apart from corporate clients—only about 4 
to each lawyer. The number of clients 
had become scarce. Plainly, we needed game laws 
to preserve our clients. The middle class bar is 
suffering extinction along with its due to 
their shrinking opportunity to create 
quire property, enter trade or commerce or engage 
in activities that call for legal service 

The great majority of people are 
others, and have no use for a lawyer except in case 
of personal injury or petty offens« The young 
lawyer finds those cases the only law business not 
already reduced to possession by established firms. 

The sharp division of the people into financial 
interests on the one hand, and emp con 
sumer interests on the other, has of course had a 
profound influence on our courts and legal 
tem. The growing demand for administrative 
tribunals, which has displaced so much law prac- 
tice, is based largely upon this separation of inter 
est between the classes and shrinking of the bal 
ancing middle class. 

Two middle class litigants found the law’s de 
lays, technicalities and costs to be an equal handi- 
cap. Their burden was impartial, even if heavy. 
But today the litigation is mostly of one pattern— 
a single disadvantaged individual against massed 
resources of a corporation. It is the injured man 
against an insurance company, employee against 
his employing corporation, debtor against financial 
corporation 

In these cases, delay and technicality are all to 
the good of him who has resources to wait, cost that 
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is prohibitive to one is but routine expense to the 
ther, and uncertainty that spells catastrophe to 
little man with his one litigation is just a factor 








ig of the law of averages to 
his unequal strength before the law has pro- 
~placement of the law court 
ghes, in sustaining the power 
ive tribunal to make final decision 
of facts (Crowell vs. Benson February 1932) re- 


he oby purpose of the legislation to furnish a prompt, 
tinuous, expert and inexpensive method” of adjudication. 


n the same case Mr. Justice Brandeis said 


1 a view to obviate the delays incident to judicial pro- 
ngs the t substitutes an administrative tribunal for the 





And Chief Judge Crane of the New York Court of 
Appeal said 


“When, therefore, we pass fact-finding from the courts to the 
commissions of all kinds and leave to them the final determina- 
tion of the facts unhampered by our technical rules of evidence, 
we have d strated in a very practical way the popular 
discontent with the ordinary method of determining much of 

The way is left open for the determination 
by departments or commissions, or the ad- 





Thus, as you examine the demand for your 
product, you view a field where clients have been 
decimated by merger, purchase and consolidation, 
ruthless petition and bankruptcy, where the 
middle class business man has been greatly reduced 
and where the growing inequality of the different 
classes of litigants has forced society to withdraw 
whole classes of controversy from the field of liti- 
gation and to seek justice outside of the traditional 
legal 1 in which the lawyer’s monopoly of the 
proceeding assured him the business. 


III. The Bar and the New Deal 
Chere is 


unrestricted ov erproduction of 


lawvers under the Old Deal. Economic conditions 
answered plowing under about every third 
lawyer 

It might be less costly and more humane if the 
New Deal would pay the law schools for not pro- 
ducing la ers. 

More seriously, however, there was never 
ereater | for men of legal training than now, 
when w ire in the uncertainties of a transition 


period. Government departments are in constant 
search for men who have had the best of legal edu- 


cation and experience without its conventional 
mental ossification. It seems axiomatic that men 
who propose to shape the legal institutions of a 


first know the strength and weak- 
ness of the old. The handicap of the man, trained 
in the law as it has been, is his tendency to regard 
the forms, the procedures and the limitations 
which he has learned with an oriental devotion. He 
departure from the ancient way, and 


, as 
new era ould 


resists ever! 


when departure is an actuality he still refuses to 
go along with it. 


Private practice, a8’ well as government serv- 

1] a greatly increased mental horizon if 
the lawyer is to guide the bewildered clients 
through the transition Many business groups, 
1ided efforts to salvage the Old Deal, 
If the 


opportunities of the new 
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private interests of the country ever needed in its 
legal advisers a statesmanlike vision instead of 
technical cunning, it is now. 

The law schools will miss a golden opportunity 
if this adapting of the law trained man to a differ- 
ent day does not come through the law school. It 
will not come through the organized bar, which 
shows little instinct of self-preservation. 

What has been the response of the organized 
bar to the movement to displace the courts by ad- 
ministrative tribunals? The obvious answer to a 
demand for a speedy tribunal would have been to 
clear up congested calendars, clean out the legal 
rubbish of inherited technicalities, and give a 
chance to try cases in court. The obvious answer 
to the demand for inexpensive justice would have 
been to strip our legal procedure of its surplus 
motions and get down to a simple and less expen- 
sive justice. Did we do it? We did not. 

Year after year, efforts at reform were defeated 
by lawyer legislators with the approval, generally, 
of the bar associations. 

The American Bar Association ignored for 
years the rise of the administrative tribunal until 
in 1934 a committee on Administrative Law became 
alarmed and declared the tendéncy to be “threaten- 
ing the whole machinery of justice” and demanded 
that “the decision of controversies of a judicial 
character must be brought back imto the judicial 
system.” Of course an alert bar would have made 
such reforms that the decision of such controversies 
would not have gone out of the judicial system. 

The future progress of government lies in the 
direction of carrying law and order across the 
frontiers of anarchy. Past progress is by the same 
process. Law, administered by courts, gradually 
took the place of private vengeance in criminal law, 
and of private reprisals in settlement of civil con- 
troversies. Our Constitution extended the field of 
law to controversies between sovereign states, 
whose differences were to be heard by the Supreme 
Court. The Interstate Commerce Commission put 
a reign of law and order over the anarchy of rail- 
road rebating, competition and security speculating. 
The Federal Trade Commission represents an ex- 
tension of the rule of law into the field of unfair 
competition. The Federal Securities Commission 
is an extension of responsibility fixed by law in the 
field of lawlessness, fraud and misrepresentation 
which had become part of the technique of high 
pressure distribution of securities. Like the Fed- 
eral Reserve System, the Federal Deposit Insur- 
ance system extends the unity of law and order to 
a field where each had been a law unto itself. 

The effort of the law to extend its function 
and to reduce the area of economic or social anarchy 
and lawless irresponsibility has always met the 
opposition of the average lawyer. He has never 
adapted himself to the administrative method. In 
spite of abstract reverence for law and order he 
fears extension of the field of law. He thinks of 
his Constitution, not as a source of power to ad- 
vance the general welfare, but only as a document 
of limitation. We hold fast to our favorite formulae 
regardless of conditions. What is the economic 
value of our formulae of “due process of law” or of 
“freedom of contract” to the 12,000,000 American 
families whose average annual income in the pros- 
perous year of 1929 was under $1,500.00, or even 
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to the 72 per cent of our families whose average 
was under $2,500.00? 

Legalism, as the science of order and the art 
of just administration, has a place in shaping any 
new deal. Why should the bar so largely renounce 
its function of shaping it to oppose it? 

We are afraid ot legislation. Laymen often 
influence it too much. It sometimes does not fit 


our moulds. The legislatures, in their zeal for a 
cause, show little regard for individual cases. We 


deal with cases—not causes. And upon the bench 
we reverse the process and, in our zeal for cases, 
damage worthy causes. 

We lawyers instinctively prefer law-making by 
litigation to law-making by legislation. The law in 
a statute we fear, the law in a leading case we 
revere. We want to reserve final declaration of 
the law to our courts, after hearing only a single 
case, with only such facts before them as served 
the purpose of the particular litigants. Then if the 
decision is too narrow we await a cluster of cases 
to hedge about the dodging court and corner it into 
a statement of its law. Moreover, it might be a 
private litigation. The humblest citizen, if he will 
hire a lawyer, stir up a controversy of jurisdictional 
proportion, sue on it and litigate for years, may 
have given to him, in a leading case bearing his 
name, the revelation of the law. But the President 
of the United States, with the welfare of the nation 
in his care and with a desire to know and keep the 
law, can not call for the opinion of the courts. 

The philosophy of the law must be extended 
to many new relations of life. Few men quarrel 
with the great body of substantive law. It is our 
method of applying it to facts, our procedure, that 
makes it unavailable. Lawyers want law applied 
only by litigation. The litigation method has failed 
in such fields as rate regulation, anti-trust regula- 
tion, protection of minority stockholders, and pro- 
tection of creditors through receiverships. In all 
of these matters the rule of substantive law prom- 
ises justice and equity, but when sought through 
litigation the remedy is frequently more exasper- 
ating than the wrong. 

May there not be some way in which the phil 
osophers of the law may make their contribution to 
the government’s progress into new fields, by some 
method other than litigation? 

Should the neutral judgments of our courts of 
last resort be locked from public view until, long 
after other departments have been obliged to act, 
private litigants obtain their decision? 

May there not be some method by which the 
speed, informality and low cost of administrative 
decisions can be combined with judicial neutrality ? 

Can you not, in shaping courses of study for the 
future, assume that an increasing proportion of 
your output will be absorbed by government serv 
ice and equip them with greater sense of responsi 
bility to the general welfare? 

Although many eminent and influential liberals 
are lawyers, the net contribution of the bar to the 
balance of social forces is, and will likely remain, 
on the conservative side. May not educational 
bodies enable the coming profession to keep pace 
with the developments we all foresee in public law 
and in government, to the end that the legal phil- 
osophy may be a guide to order our progress rather 
than a hurdle to be overcome 

The future of the American 
of you gentlemen of the schools. 


Jar is in the hand 
At present the 
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bar is one of the most stubborn, reactionary and 
short sighted groups in our national life, but I 
shall be sadly disappointed if my son should fail 
to join it. 


Arrangements for Annual 
Meeting at Los Angeles 


July 16 to 19, inc., 1935 


HEADQUARTERS: BILTMORE HOTEL 
Hotel accommodations, all with bath, are available 
as follows: 
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3iltmore $3.50 to $6.00 $5.00 to $7.00 $5 to$ 9 $10, 12,15 
Ambassador 5.00 to 7.00 7to 11 18to 22 
Clas .. 2.50to 3.00 3.50to 4.00 7Tto 15 
Hayward 2.00to 5.00 3.00to 7.00 
Mayfair 2.50 3.50 4.00 to 5.00 
Mayflower 2.50to 3.50 2.50to 3.50 
Rosslyn . . 2.50 3.50 4& 5 10 
Savoy 2.50to 3.50 2.50to 3.50 


Explanation of Type of Rooms 


A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occu- 
pied by two persons. A twin-bed room will not be 
assigned for occupancy by one person. 

A parlor suite consists of parlor and communi- 


cating bedroom containing double or twin beds. Ad- 
ditional bedrooms may be had in connection with 
parlor. 


To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who 
will occupy the same, and arrival date, including 
definite information as to whether such arrival will be 
in the morning or evening. 

Reservations should be made as early as possible. 
Requests should be addressed to the Executive Secre- 
tary, 1140 North Dearborn Street, Chicago, Illinois. 


Signed Articles 


As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions signed articles, 
except to the extent of expressing the view by the fact of 


publication, that the subject treated is one which merits 
attention 
Binder for Journal 
The Journal is prepared to furnish a neat and service- 


able binder for current numbers to members for $1.50. The 
price is merely manufacturer's cost plus expense of packing, 
mailing, insurance, etc. The binder has back of art buck- 
ram, with the name “American Bar Association Journal” 
stamped on it in gilt letters check with order 
to Journal office, 1140 N. Dearborn St., Cl 


Please send 
icago, III 
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THE COURTS AND DISBARMENT 
A lawyer recently under trial in the 
United States District Court in Chicago for 
harboring an escaped criminal and conspir 
ing with certain members of the medical 
profession to conceal his identity by chang- 
ing his face and fingers has been acquitted 
by a jury. Closely following the verdict 
came the announcement that the Chicago 
Bar Association would take steps to secure 
his disbarment. 
reflections. 
The first is that when a trial by jury for 
a serious criminal offense results in a law 


The case suggests certain 


yer’s conviction the problem of the discip 
linary authorities of the Bar is greatly sim- 
plified. Disbarment follows almost as a 
matter of course. But where it results in an 
acquittal, the task of these authorities may 
have only just begun. A jury’s verdict that 
a defendant is innocent of the particular 
crime charged need not preclude independ 
ent disciplinary agencies from reaching an 
And even granting 
that the verdict is accepted as correct, the 
conduct of the lawyer may have been so 
violative of all professional standards as to 
call for prompt and drastic discipline. 


opposite conclusion. 


The proper limitations of a jury trial in 
a case such as that above mentioned forbid 
consideration of anything except the ques- 


tion of crime. The unfortunate limitations 
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of a jury trial, in those States where this 
anomalous method of passing on the ques 
tion of disbarment is in effect, result in every 
such effort being regarded by the jury as a 
criminal proceeding and the charge and evi- 
dence being dealt with on that basis. A 
criminal trial, in fact, with its customary 
presumptions is about the only kind of trial 
that the average layman knows anything 
about. The net result is that under such cir- 
cumstances it is almost the 
prosecution to prove a criminal offense to 
secure disbarment. 

The difficulty is enhanced by the fa 
miliar fact that laymen are much more toler- 
ant of improper conduct by lawyers than are 
the lawyers themselves. The standards of 
conduct as forth in the 
Canons of Ethics mean a great deal to the 
lawyer, and their violation furnishes in his 
eyes a good ground for prompt disciplinary 
action. To the layman they mean little, if 
anything, and it is probable that he would 
find little wrong in most of the things which 
are imperatively forbidden. This attitude 
carries over into the jury box and tends to 
render that method of enforcing discipline 
more than usually difficult. 


necessary for 


professional set 


Provision for jury trial on disbarment 
charges is a relic of what Dean Pound has 
styled the era of hegemony, 
and it partakes of the defects of all legisla- 
tive incursions into a field which properly 
belongs to the judiciary. Both reason and 
experience unite in affirming that the power 
and jurisdiction of the courts to discipline 
their own officers is the key, and the only 
key, to the problem of dealing with undesir- 
able elements in the Bar. Of course the law- 
yer criminal must be rigorously prosecuted 
for crimes committed by him but legislative 
interference with their superior power to 
punish their unworthy officers is an uncon- 
stitutional invasion of the judicial province. 

Back of all effective dealing with the 
problem must be a recognition of the right 
and duty of the Court to determine 
who shall be admitted to the roll of its of- 
ficers and who shall be removed from it. 
This is a purely judicial power and it should 
be zealously defended. Its continued exer- 
cise is the best guarantee that the profes 
sion will be purged of those who violate its 
ethical standards. 


legislative 
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BAR ASSOCIATION ACTION AND 
INTERACTION 

One who follows the proceedings of 
the State Bar Associations and the Amerti- 
can Bar Association cannot fail to be struck 
by the evidences of the interactions of all 
these bodies. The State Bar Associations 
are powerfully influencing each other, the 
national organization is having its effect 
on them, and in turn they are having their 
effect on the national organization. 

The example of the American Bar As- 
sociation in the matter of organization is 
responsible for the institution of a separate 
conference of local Bar Association dele 
gates by some of the State organizations. 
It was doubtless the model which the Ih 
nois State Bar Association followed in its 
recent adoption of the “section system,” as 
a means of affording an incitement to in- 
terest and an opportunity for work to the 
many members who are specially interested 
in different branches of the law or different 
phases of the organization’s activity. Its 
influence with respect to standards of pro- 
fessional education and conduct are famil- 
iar. And it is hardly necessary to point to the 
growing uniformity of effort in respect to 
the National Bar Program, induced by the 
leadership of the Association. 

Perhaps the most notable instance of 
the influence of State Bar Associations on 
each other is found in the steadily increas 
ing success of the movement for Bar in 
tegration. This movement owes its main 
strength to these Associations and its prog- 
ress has represented the influence and con 


tagion of the successful example set by Cali- 


fornia and some of the other States which 


have pioneered in this field. It has incident- 
ally been stimulated by the growing recog 
nition of the fact that there is more than 
one way in which the main advantages of 
such integration may be secured. But in the 
utilization of the judicial method of effect 
ing an organization sufficient for discipline 
and the maintenance of general standards 
of conduct and education, the State Bar 
Association has led the way and its example 
in some States is plainly responsible for 
similar proposals in various other States. 

[t may be safely stated that never be- 
fore in the history of the Bar in this coun- 
try have the State Bar Associations been so 
interested in what each other is doing or 
so alert to consider the adoption of plans 
and objectives which have secured favor in 
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particular organizations. No sooner does 
one Association attempt something which 
appears to be of more than local interest 
and importance than speakers from that 
body are in demand by other bodies which 
wish to be informed on the subject. 

The influence of the State Bar Associa 
tions on the American Bar Association is 
not quite so obvious but is nevertheless as 
real. Their mere existence is of course a 
constant challenge to the national organ 
ization to develop some unifying arrange- 
ment which will bring all these virile and 
important units into cooperation for the 
common cause. And the ideas developed in 
these Associations are sure sooner or later 
to find expression in the American Bar As- 
sociation and to have due weight in the de 
cisions there reached. 


THE JUDGMENT OF THE AMERICAN BAR 
AS TO THE WORLD COURT 

“In Re the World Court,” a collection of the 
opinions of the American Bar as expressed in reso- 
lutions of national, state and local bar associations, 
1921-1934, has recently been published by the Amer 
ican Bar Association on recommendation of the 
Council of the Section of International and Com- 
parative Law, and with the approval of the Execu- 
tive Committee. It contains a foreword by U. S. 
Attorney General Homer Cummings. The text has 
been edited by Manley O. Hudson, Bemis Professor 
of International Law, Harvard Law School. 

In his foreword Attorney General Cummings 
states that seldom, if ever, has the organized Bay 
been so unanimous on any subject of widespread 
public interest. “I am confident,” he adds, “that at 
some future time—when I know not—the United 
States will fall into step with sixty other nations on 
this subject; we cannot permanently remain out of 
line. When such action is taken, I hope the lawyers 
of this country will receive for it the credit which 
they deserve.” 

And Prof. Hudson has this to say of the record 
presented in the sixty-nine page pamphlet: 

“The record is one of which the American bar 
can well be proud. It deserves to be more widely 
known, both now and for the future. Beginning 
with the resolution adopted by the New York State 
Bar Association in 1921, through five resolutions 
adopted by the American Bar Association in as many 
different years, it is an unbroken record of approval 
of the Court and of the proposals for American sup- 
port of it. Such approval has been expressed at every 
stage of the public discussion regarding the several 
proposals for American participation in the mainte- 
nance of the Court, though most of the resolutions 
have been passed since the formulation of the 1929 
Protocol for American Accession which is now be- 
fore the Senate. The state bar associations of no 
fewer than 32 states of the Union have expressed 
themselves, as have also many local bar associations 
in both urban and rural communities.” 








Section 9 (c) of National Industrial Recovery Act Held Invalid as Unconstitional Attempt 


REVIEW OF RECENT SUPREME COURT DECISIONS 


to Delegate Legislative Power to President—lederal Courts Will Follow State Court’s 
Construction of State Negotiable Instruments Statute Although It Is Declaratory of 


Common Law and Was Passed Subsequent to Transactions under Review 
| 


Equity 


Jurisdiction to Determine Equitable Defenses in Pending Actions at Common Law 
—Validity of Transfer of Check by Endorsement in a Foreign Country to Which 
Drawer Has Sent Check Is Determined by Law of Such Country—Jurisdiction 
of Bankruptcy Court to Require Turn Over of Bankrupt’s Assets—Power of 


Federal Equity Courts as 


Affected by State Statutes 


By EpGar Bronson TOLMAN* 


National Industrial Recovery Act—Validity of Sec- 
tion 9 (c)—Delegation of Legislative Power 


Section 9 (c) of the National Industrial Recovery Act, 
authorizing the President to prohibit the transportation in 
interstate and foreign commerce of petroleum and petrol- 
eum products produced or withdrawn from storage in excess 
of the amount permitted to be produced or withdrawn by 
state laws and regulations, is invalid as an unconstitutional 
attempt to delegate legislative power to the President. 

Determination of certain questions as to the validity of 
provisions of the Petroleum Code was found unnecessary. 


Panama Refining Co. et. al. v. Ryan et al.; Ama 
zon Petroleum Corporation et al. v. Ryan et al., 79 Adv 
Op., No. 223; 55 Sup. Ct. Rep. 241. 

In these cases the Court considered the constitu 
tional validity of Section 9 (c) of Title I of the Na 
tional Industrial‘Recovery Act, under which the Presi 
dent issued the Executive Order of July 11, 1933, for 
bidding the transportation in interstate and foreign 
commerce of petroleum and petroleum products pro- 
duced or withdrawn from storage in excess of the 
amount permitted to be produced or withdrawn under 
state laws and regulations 

The statute provides, in Section 9 (c), that: 


The President is authorized to prohibit the trans 
portation in interstate and foreign commerce of pe- 
troleum and the products thereof produced or with- 
drawn from storage in excess of the amount permitted 
to be produced or withdrawn from storage by any 
State law or valid regulation or order prescribed there- 
under, by any board, commission, officer, or other duly 
authorized agency of a State Any violation of any 
order of the President issued under the provisions of 
this sub-section shall be punishable by fine of not to 
exceed $1,000, or imprisonment for not to exceed six 
months, or both 


The Executive Order of July 11, 1933, provides 
that 
the transportatior nterstate and foreign 
commerce of petroleum and the products thereof pro 
duced or withdrawn from storage in excess of the 
amount permitted to be produced or withdrawn from 
storage by any State law or valid regulation or order 
prescribed thereunder, by any board, commission, of- 
ficer, or other duly authorized agency of a State, is 
hereby prohibited 
By a further Executive Order, dated July 14, 


1933, under Section 10 (a), the President authorized 
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the Secret iry ol the Interior to exercise all the powers 





vested in the President for enforcing the provisions of 
Section 9 (c), including authority to set up boards and 
agencies and to promulgate rules and regulations. Un- 
der Section 10 (a) of the Act, violation of any such 


rule or regulation is punishable by fine not to exceed 
$500, or imprisonment for not to exceed six months, 
or both; and violation of any order of the President 
under Section 9 (c) is punishable similarly by impris- 
onment or fine not exceeding $1,000, or both 


Regulations were then issued requiring 


g every pro- 
ducer to file a monthly statement under oath giving 
information as to his residence, the location of his 
wells, the allowable production prescribed by state au- 
thority, the amount of daily production, all deliveries, 
and declaring that no petroleum or its products pro- 
duced and shipped exceeded the amount permitted by 
state authority. Regulations also required purchasers, 
shippers (other than producers), and refiners similarly 
to file reports, requiring them to state that to the best 
of their knowledge and belief none of the petroleum 
handled by them had been produced or withdrawn 
from storage in excess of that allowed by state au- 
thority. Books and records were also required to be 
kept of transactions, available for inspection by the 
Division of Investigations of the Department of the 
Interior 

On August 19, 1933, the President, by Execu- 
tive Order under Title I of the National Industrial 
Recovery Act, approved a “Code of Fair Competition 
for the Petroleum Industry,” and later vested in the 
Secretary of the Interior as Administrator all his 
powers to administer that Code. Due to the fact that, 
although unknown to the persons affected, the prose 
cuting authorities and the courts, the challenged pro- 
visions of the Petroleum Code had been rescinded by 
an Executive Order of September 15, 1933, the valid- 
ity of such provisions was not considered by the 
Supreme Court. 
since been restored by Executive Orde 


The provisions in question have 
, but their val- 
idity was not passed on in the present cases 

The petitioners, in the suits under review, being 
producers of oil in Texas, sought to enjoit 
eral authorities from enforcing the regulations above 
summarized, upon the ground that Section 9 (c) of 


the fed- 
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the Act is invalid as an unconstitutio1 attempt to 
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REVIEW OF RECENT SUPREME Court DECISIONS 


President. (In No. 
1) state officials were also sued, but the state regu- 
court. The 
tered decrees of injunction in the suits 
leral officials attacking the federal pro- 
ourt of Appeals reversed the 

Crees n certiorari the Supreme Court reversed 
l ; l led the causes for modifi- 
n of t lecrees as to the Petroleum Code, and 
nanent the injunctions 
iged orders and regu- 
GHES delivered the 
ricE CARDOZO dis- 











determined by the 
urt re to the delegation of power by Congress 
ler Section 9 (c). No ruling was 
he power of Congress itself to prohibit 

trai tion of petroleum produced in excess of 
permitted by state authority, nor was any 

of the Petroleum Code, 
Stating the main 








ailed upon the ground that it 
delegation of legislative power 
es purports to authorize the President to pass 
1 pr t iW Che subject to which this authority 
relate ned. It is the transportation in interstate 
and for mmerce f petroleum and petroleum 
‘ i i 1 or withdrawn from storage 
in exce f the amount permitted by state authority. 
Assur for the present purpose, without deciding, 
t { to interdict the transporta- 
tio! & t excess in interstate and foreign commerce, 
W I ortation shall be pro- 
uw is Obviously one of legislative policy. 
look to the statute to see whether the 
Congr is declared a _— y with respect to that 
if as set up a standard for 
the Pres t’s action; whether the Congress has re- 
i | the President in the exercise 
the thority to enact the prohibition. 
An analysis of Title I was then made to deter- 
ine whether a legislative policy was declared and 














andard prescribed for the President’s action with 


er, either expressly, or by 
ation of the Title as a 

declaration of policy 
Section 1] [his analysis and the Court’s conclusion 
at such policy and standard were not sufficiently de- 





particularly the 


‘lared ay r in the following portion of the opinion 


Sect ) (c) is brief and unambiguous. It does not 
he 1 uction of petroleum and petro- 
vithin a State. It does n it seek to lay down 
rules for the guidance of state legislatures or state officers. 
i their constituted authorities 
production shall be permitted. 
lent’s authority by reference 
State’s limitation of produc 


















t S ot state whether, or in what 

rcumst 5 conditions, the President is to 

| t tr the amount of petroleum or 

petroleum products produced in excess of the State’s permis- 

sion. It establishes no criterion to govern the President's 

rs es not require any finding by the President as 

1 condition of his action. The Congress in Section 9 (c) 

thus declares no policy as to the transportation of the excess 

duction. So far as this section is concerned, it gives to 

tl} ae Des lent an unlimited suthorityv to determine the policy 

1 to 1 jown the prohibition, or not to lay it down, as 

e may see fit. Any disobedience to his order is made a 
SSe fe Bue oul erisonment 

We examine the context to ascertain if it furnishes a 


leclaration of policy or a standard of action. which can be 
eemed to relate to the subject of Section 9 (c) and thus 
‘ imply what ic not there exnrecsed It is important to 


te that Section 9 is headed “Oil Reculation.”—that is 
Sect the of the National Industrial Recovery 
Act wi rtic deals with that subject matter. But 





f Section 9 afford no ground for 
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implying a limitation of the broad grant of authority in 
Secuion 9 (c). Lhus Section 9 (a) authorizes the President 
to mutuate beiore the interstate Commerce Commussion 
proceedings necessary to prescribe reguiations to control 
the operauons of ou pipe lines and to nx reasonabie, com 
pensatory rates for the transportation of petroieum and its 
products by pipe lines,” and the interstate Commerce Com 
mission is to grant preference “to the hearings and determi- 
nation of such cases.” Section 9 (b) authorizes the fresi 
dent to institute proceedings “to divorce from any holding 
company any pipe-line company controlled by such holding 
company which pipe-line company by unfair practices of by 
exorbitant rates in the transportation of petroleum or its 
products tends to create a monopoly.” It will be observed 
that each of these provisions contains restrictive clauses as 
to their respective subjects. Neither relates to the subject 
ot Section 9 (Cc). 

We turn to the other provisions of Title I of the Act. 
The first section is a “declaration of policy.” It declares 
that a national emergency exists “which is productive of 
widespread unemployment and disorganization ‘of industry, 

which burdens interstate and foreign commerce, affects 
publi welfare, and undermines the standards of living of 

American people.” It is declared to be the policy of 
Gonna’ ‘to remove obstructions to the free flow of inter 
state and foreign commerce which tend to diminish the 
amount thereof”; “to provide for the general welfare by 
promoting the organization of industry for the purpose of 
coope rative action among trade groups” ; “to induce and main- 
tain united action of labor and management under adequate 
governmental sanctions and supervision”; to eliminate 
unfair competition practices, to promote the fullest possible 
utilization of the present productive capacity of industries, 
to avoid undue restriction of production (except as may be 
temporarily required), to increase the consumption of 
industrial and agricultural products by increasing purchas- 
ing power, to reduce and relieve unemployment, to improve 
standards of labor, and otherwise to rehabilitate industry 
and to conserve natural resources 

This general outline of policy ‘contains nothing as to the 
ircumstances or conditions in which transportation of 
petroleum or petroleum products should be prohibited, 
nothing as to the policy of prohibiting, or not prohibiting, 
the transportation of production exceeding what the States 
allow. The general policy declared is “to remove obstruc 
tions to the free flow of interstate and foreign commerce.” 
As to production, the section lays down no policy of limi 
tation. It favors the fullest possible utilization of the pres- 
ent productive capacity of industries. It speaks, paren- 
thetically, of a possible temporary restriction of production, 
but of what, or in what circumstances, it gives no sugges- 
tion. The section also speaks in general terms of the con- 
servation of natural resources but it prescribes no policy for 
the achievement of that end. It is manifest that this broad 
outline is simply an introduction of the Act, leaving the 
legislative policy as to particular subjects to be declared and 
defined, if at all, by the subsequent sections. 

It is no answer to insist that deleterious consequences 
follow the transportation of “hot oil,”—oil exceeding state 
allowances. The Congress did not prohibit that transporta- 
tion. The Congress did not undertake to say that the trans- 
portation of “hot oil” was injurious. The Congress did not 
say that transportation of that oil was “untair competition.’ 
The Congress did not declare in what circumstances that 
transportation should be forbidden, or require the President 
to make any determination as to any facts or circumstances 
Among the numerous and diverse objectives broadly stated, 
the President was not required to choose. The President 
was not required to ascertain and proclaim the conditions 
prevailing in the industry which made the prohibition 
necessary. The Congress left the matter to the President 
without standard or rule, to be dealt with as he pleased. 
The effort by ingenious and diligent construction to supply 
a criterion still permits such a breadth of authorized action 
as essentially to commit to the President the functions of a 
legislature rather than those of an executive or adminis- 
trative officer executing a declared legislative policy. We 
find nothing in Section 1 which limits or controls the 
authority conferred by Section 9 (c). 

We pass to the other sections of the Act. Section 2 
relates to administrative agencies which may be constituted. 
Section 3 provides for the approval by the President of 
“Codes” for trades or industries. These are to be codes of 
“fair competition” and the authority is based upon certain 
express conditions which require findings by the President. 
Action under Section 9 (c) is not made to depend on the 
formulation of a code under Section 3. In fact, the Presi- 
dent’s action under Section 9 (c) was taken more than a 
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month before a petroleum code was approved. Subdivision 
(e) of Section 3 authorizes the President, on his own 
motion or upon complaint, as stated, in case any article is 
being imported into the United States “in substantial quan- 
tities or increasing ratio to domestic production of any 
competitive article,” under such conditions as to endanger 
the maintenance of a code or agreement under Title 1, to 
cause an immediate investigation by the Tariff Commission 
The authority of the President to act, after such investiga 
tion, is conditioned upon a finding by him of the existence 
of the underlying facts, and he may permit entry of the 
articles concerned upon such conditions and with such limi 
tations as he shall find it necessary to prescribe in order 
that the entry shall not tend to render the code or agree 
ment ineffective Section 4 relates to agreements and 
licenses for the purposes stated. Section 5 refers to the 
application of the anti-trust laws. Sections 6 and 7 impose 
limitations upon the application of Title I, bearing upon 
trade associations and other organizations and upon the 
relations between employers and employees. Section 8 con 
tains provisions with respect to the application of the Agri 
cultural Adjustment Act of May 12, 1933 

None of these provisions can be deemed to prescribe 
any limitation of the grant of authority in Section 9 (c) 









The opinion dealt also with the argument that it 
must be presumed that the President has acted and 
will act for what he believes to be the public good. As 
to this the Court answered that the question is not one 
of motives, but of constitutional authority, and pointed 
out that if the delegation to the President under Sec 
tion 9 (c) is upheld, there is nothing to restrict Con 
gress to the selection of the President as grantee of 
the power. A review of previous decisions on the 
general question then followed. Summing up the 
effect of such decisions, Mr. Cuter Justice HuGues 
pointed out that in all of them it has been recognized 
that there are constitutional limits as to delegation 
which may not be transcended, and said: 


Thus, in every case in which the question has been 
raised, the Court has recognized that there are limits of 
delegation which there is no constitutional authority t 
transcend. We think that Section 9 (c) goes beyond those¢ 
limits. As to the transportation of oil production in excess 
ot state permission, the has declared no polic \ 
has established no standard, has laid down no rule. There 
is no requireme! definition of circumstances and condi 
tions in which the transportation is to be allowed or pro 
hibited. 

If Section 9 (c) were held valid, it would be idle to 
pretend that anything would be left of limitations upon the 
power of the Congress to delegate its law-making function 
The reasoning of the many decisions we have reviewed 
would be made vacuous and their distinctions nugatory 
Instead of performing its law-making function the Congress 
could at will and as to such subjects as it chooses transfer 
that function to the President other officer or to an 
administrative body. The question is not of the intrinsic 
importance of the particular statute before us, but of the 
constitutional processes of leg 
part of our svstem of government 


Coneress 


slation which are an essential 





In conclusion, the Court stated that another ob 
jection to the validity of the Executive Order was that 
it contains no finding of the grounds of the Presi- 
tl As to this, 


dent’s action in enacting the prohibition 


the opinion states 


If it could be said that from the four corners of the 
statute any possible inference could be drawn of particular 
circumstances or conditions which were to govern the 
exercise of the authority conferred, the President could. not 
act validly without having regard to those circumstances 
and conditions. And findings by him as to the existence of 
the required basis of his action would be necessary to sus 
tain that action, for otherwise, the case would still be one 
of an unfettered discretion as the qualification of authority 
would be ineffectual. The point is pertinent in relation to 
the first section of the National Industrial Recovery Act 
We have said that the first section is but a general intr« 


duction, that it declares no policy and defines no standard 


with resnect to the transportation which is the subject of 
Section 9 (c). But if from the extremely broad descriptiot 
contained in that section and the widely different matters 


to which the section refers. it were possible to derive a 
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statement of prerequisites to the Preside 
Section 9 (c), it would still be necessary 
to comply with those conditions and to sh 
ance as the ground of his prohibition. T: 
free to select as he chooses from the n 
objects generally described in the first secti and 
act without making any finding with respect to any object 
that he does select, and the circumstances properly relate 

to that object, would be in effect to make the conditions 
inoperative and to invest him with an uncontrolled leg 
tive power. 

We are not dealing with action w 
belonging to the executive province, is not t 
judicial review, or with the presumption attaching to ex 
ecutive action. To repeat, we are concerned with the ques 
tion of the delegation of legislative power. If 
is to be punished for the crime of violating 
order of an executive officer, or of a bo: 
due process of law requires that it shall appear 
order is within the authority of the officer, board or cor 














mission, and, if that authority depends o1 


fact, those determinations must be show: 
Mr. Justice Carpozo dissented. In his opinion 


he agreed that no question was presented 


requiring 


decision as to the validity of the Petroleum Code He 


did not assent, however, to the conclusion of the ma 
jority that Section 9 (c) of the National Industrial 
\ct is invalid. 





[ am unable to assent to the conclusion that Sect ) 
(c) of the National Recovery Act, a section delegating t 
the President a very different power from any that is 
volved in the regulation of production or the promulga 
tion of a code, is to be nullified upon the ground that h 
discretion is too broad or for any other reas My point 
of difference with the majority of the urt is narrow | 
concede that to uphold the delegation there is need to dis 
cover in the terms of the act a standard reasonably clear 
whereby discretion must be governed. I d that such a 
standard is lacking in respect of the pri tions permitted 
by this section when the act with all its reasonable impl 
cations is considered as a whole. What tl tandard is be 


comes the pivotal inquiry. 


Mr. Justice Carpozo then proceeded with an 
analysis of the Act as a whole in support of his view 
that the requisite standard was not lacking. In this 
connection he first pointed out that the act which the 
President is authorized to perform is definitely stated, 
as well as the subject matter as to which action is to 
be taken. He may prohibit the transportation of 
petroleum in interstate commerce, when it has been 
produced or withdrawn from storage in violation of 
state authority. As to what he must ascertain to exer 
cise the power, Mr. Justice Cardozo was of the opinion 
that the Act as a whole furnishes sufficient cri 
terion. In regard to this fundamental question, he 
said: 


If we look to the whole structure of the statute, the test 
is plainly this, that the President is to forbid the trans 
portation of the oil when he believes, the light of the 
conditions of the industry as disclosed from time to time 
that the prohibition will tend to effectuate the declared pol 
cies of the act,—not merely his own concept of its pe 


cies, undirected by any extrinsic guide, but the policies an 
nounced by section 1 in the forefront of the statute as a 


index to the meaning of everything that follows 

Oil produced or transported in excess of a statutory 
quota is known in the industry as “hot « and the record 
is replete with evidence as to the effect of such production 


and transportation upon the economic situation and upot 
national recovery. A declared policy of Congress in the 
adoption of the act is “to eliminate unfair competitive prac 
tices.” Beyond question an unfair competitive practice 
exists when “hot oil” is transported in interstate commerce 
with the result that law-abiding dealers must compete with 
lawbreakers Here is one of the standards set up in the 
act to guide the President's discretion Another declared 
policy of Congress is “to conserve natural resources.” 
Beyond question the disregard of statutory quotas is wast 
ing the oil fields in Texas and other states, and putting in 
jeopardy of exhaustion one of the treasures of the natior 
All this is developed in the record and the arguments 
of counsel for the government with a wealtl 


t istratio 

















SPISEY 2 





ee a le 














Her sa nd standard. Another declared policy of 
Congres promote the fullest possible utilization of 
é ictive capacit industries,” and “except 


’ ay porarily required” to “avoid undue restric- 
tion of productior Beyond question prevailing conditions 





1 the dustry have brought about the need for tempo- 
ul S rder to promote in the long run the full- 
est productive acity of business in all its many branches 
for the effect present practices is to diminish th. _ capac- 
by de zing prices and thus increasing unemploy- 
ment I ertainment of these facts at any time or 
pla too intricate a special to be performed 
( through a general enactment in advance 
the that ( ress could safely do was to de- 
ire the t to be done and the policies to be promoted, 
leaving to t lelegate of its power the ascertainment of 
the shi hat would determine the relation between 
t and the attainment of the stated ends. 

it is what it It said to the President in substance: 

r whether the transportation of oil in 

r es tor tas ffensive to one or more 


whether the effect 


Section 1, 








ts mot niair competition or to waste 
the s or t emoralize prices or to increase 
é educe the purchasing power of the 
\ these standards or some of them 
ive bee f ted with the result of a substantial obstruc- 
tion ft t trial recover. u ma then by a prohibitory 
de ‘ ial 
The f t the President has the privilege of 
choice between one standard and another was not 
regarded f vital importance, since the standard 
preferred to be found by reference to the industrial 
situation rather than on the basis of personal consid- 
erations referring to prior decisions Mr. Jus- 
CT ( A} l ld d 
The fear that the tion will drift from its 
ancient 1 is the result of the narrow delegation of 
- this sect What can be done under 
P i 5 sely and clearly circumscribed 
oth as % t matter and occasion. The statute was 
framed in t hadow of a national disaster. A host of un- 
‘ encies would have to be faced from day to 
—1y, a ed th a fulness of understanding unattainable 
I an t the an uf yon the scene The President 
was chose t meet the instant need 
Mr. J ce Carpozo also expressed disagree- 
ment with the conclusion of the majority of the Court 
regarding the failure of the Executive Order to in- 


5s on which it was based, on the ground 


clude the fi 
t e Constitution nor any statute requires 


such fir that the President shall state the rea- 
sons which induced his action. The President’s action 
was distingt ed from action by quasi-judicial officers 
whose rulings are subject to judicial review, and from 


the statute conferring the power to act 


f the power conditional on certain 


cases 
makes the exercise 
findings 


is argued by Mr. F. W. Fischer for 


cases 


the pet The Panama Refining Co. case (No. 
135) and by Mr. J. N. Save for petitioners in the 
Amazon | ( Corporation case. Assistant U. S. 
\ttorne il Stephens argued the case for re- 
Ee aL ott 


Federal Courts—Construction of State Statutes— 
Negotiable Instruments 


The federal courts will follow the decision of a state 
court construing a state statute governing negotiable in- 
struments, though the statute was intended to be declaratory 
of a rule of common law, and although the construction by 
the state court was made subsequent to the transactions 
under consideration in the federal court. 


Marine National Exchange of Milwaukee et al v. 
Kalt-Zimmers Manufacturing Co., et al., 79 Adv. Op., 
208; 55 Sup. Ct. Rep., p. 226 

This case arose out of certain transactions with 


The 


nds issued under a deed of trust. 


reterence 
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respondent, Kalt-Zimmers Manufacturing Company, 
made a deed of trust to Hackett, Hoff and Thiermann, 
Incorporated, as trustee, to secure bonds of a total 
amount of $115,000. The bonds were payable to 
bearer and contained a statement to the effect that 
the deed of trust provisions were referred to with the 
same force and effect as if the deed of trust were set 
forth in the bonds. The bonds were to pass by deliv- 
ery, but were not valid until certified by the trustee. 

The deed of trust specified the duty of the trustee 
as to the disposition of the bonds and the application 
of their proceeds. The bonds were to be sold and the 
proceeds were to be applied to the discharge of an 
underlying mortgage, to pay the cost of a building to 
be constructed, and the balance, if any, was to be at the 
disposal of the maker of the deed. Under the deed, 
the trustee and its officers, agents and stockholders 
had the right to acquire, own, and deal in the bonds 
and coupons with the same rights as if not trustee. 

Instead of disposing of the bonds as required by 
the deed, the trustee pledged some of them with banks 
to secure its own debts, receiving therefor addi 
tional loans or other securities previously pledged and 
of equal value. In June, 1931, the trustee was adjudi- 
cated a bankrupt, and the banks sought authority to 
sell the pledged bonds. The courts below ruled that 
on the face of the bonds the trustee held them not in 
its own right, but as trustee for others, and that by 
reason of this disclosure the pledgees were put on 
inquiry and were chargeable with constructive notice 
of the provisions of the trust. On certiorari the decree 
of the Circuit Court of Appeals was reversed, in an 
opinion by Mr. Justice Corpozo. 

The transaction took place in Wisconsin. Under 
the statute of that State, as construed by its highest 
court, the bonds were negotiable. 

Holding that the construction of the State statute 
by the Wisconsin Supreme Court is binding on the 
federal courts, even though the statute is intended to 
be declaratory of a common law rule, Mr. Justice 
Carpozo, following Burns Mortgage Company v 
Fried, ae VU. S. 487, said: 

The bonds in controversy are payable to bearer. They 
are obviously negotiable, unless the referenc’ already 
quoted, to the terms of the deed of trust makes the promise 
of payment conditional. An identical provision was con 
sidered by the Supreme Court of Wisconsin in Pollard v 
Tobin, 211 Wis. 405. The ruling of the court was that 
negotiability was not impaired. . . . This construction of a 
Wisconsin statute is binding upon the national courts, 
though the statute may have been intended to be declaratory 
of the rule at common law. 

The question was also presented as to whether the 
petitioners were holders in good faith. The statute 
provides that “actual knowledge of the infirmity or 
defect, or knowledge of such facts that his action in 
taking the instrument amounted to bad faith’? must be 
shown against the holder to render his title defective. 
Neither the Supreme Court nor the Circuit Court of 
Appeals denied that the highest court of Wisconsin has 
held in Pollerd v. Tobin, 211 Wis., 405, that, under 
the circumstances present here, the banks to whom 
the bonds were pledged were holders in good faith. 
But the Circuit Court of Appeals had declined to fol 
low the rule of Pollard v. Tobin, on the ground that 
since it was a construction of a statute declaratory of 
a rule of common law, the federal courts were not 
bound to follow it. However, Mr. Justice CaArpozo 
pointed out that since decision of the case below, 
Burns Mortgage Co. v. Fried, supra, has settled the 
law to the contrary. In this connection he said: 

“What we have written as to the meaning of Pollard v. 
Tobin is not at variance with the construction given to that 
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judgment in the opinion of the court below. Referring to 
the Wisconsin case, the Court of Appeals said that it “in- 
volved the identical question now under consideration, aris- 
ing out of a transaction between the same bankrupt and an- 
other bank, in which there were pledged, under similar 
circumstances, bonds practically identical in form and terms 
with the bonds herein involved.” 70 F. (2d) at 817. With 
this concession there was none the*less a refusal to follow 
the Wisconsin rule, the court expressing the opinion that 
the rule had its origin in the misconstruction of a declara- 
tory statute. “The federal courts are not bound,” it was 
said, “by a decision of a state court in the interpretation 
or application of a provision of a uniform law contrary to 
the weight of authority as established by decisions of other 
states.” 70 F. (2d) at 818. By our judgment in Burns 
Vortgage Co. v. Fried, supra, a case decided shortly after 
the decision of this case below, the law is settled to the 
contrary.” 


The argument was also made for the respondent 
that adherence to Pollard v. Tobin is not required, be 
cause that was decided in Wisconsin subsequent to the 
date of the transactions in question. But the Court 
denied the validity of this argument and distinguished 
Kuhn v. Fairmont Coal Company 215 U. S. 309, cited 
in support of it. Referring to that decision Mr. Jus 
TICE CARDOZO said: 

What was involved in that case was the application of 

a local decision affecting interests in real estate that were 
untouched by any statute. The opinion of the court (p 
639) does not deny that the conclusion would have 
been different if the contested interests had been dependent 
upon a statute preceding their creation, though not con 
strued till afterwards. In that event the later construction 
would have been read into the act as if there from the 
beginning 

The Negotiable Instruments Law of Wisconsin was 

part of the law of that state when the bonds in controversy 
were pledged. This being so, the decision in Pollard v 
Tobin supplies the governing rule irrespective of the date 
when the decision was announced. In that view, Kuhn v 
Fairmont Coal Co. is seen to be irrelevant. There is no 
occasion in such circumstances to mark its limits more 
precisely. 

This case was argued by Messrs. Leon E. Kaum 
heimer and George A. Affeldt for the petitioners and 
by Mr. Irving A. Fish for respondents 


Federal Courts—Equity Jurisdiction to Determine 
Equitable Defenses in Pending A¢tions at Law 


In an action at law brought in a federal court by the 
beneficiary of an insurance policy to recover on the policy, 
the defense that the policy was obtained by fraud is available 
in the action at law, and under Section 274b of the Judicial 
Code the federal court sitting in equity will not stay pro- 
ceedings at law in order to have the defense heard and de- 
termined in equity. 

Enelow v. New York Life Insurance Co., 
Op., 247: 55 Sup. Ct Rep 310 

This case originated in an action at law brought 
by the petitioner to recover on a life insurance policy 
on the life of her husband. The action was brought 
in a state court in Pennsylvania, but was later removed 
to a federal court. The respondent interposed an affi- 
davit of defense setting up that the policy had been 
obtained by false and fraudulent statements as to the 
condition of the health of the insured. The petitioner 
denied the allegations of fraud. 

The respondent petitioned the court asking that 
the “equitable issue” raised by the affidavit of defense 
and the petitioner’s reply should be heard in equity 
in advance of the jury trial at law. The District 


79 Adv 


Court granted the petition, and the Circuit Court of 
Appeals affirmed. On certiorari the decree was re- 
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versed and the cause remanded with directions to va- 
cate the order for a hearing in equity and to proceed 
with the trial of the action at law. Mr. Cuuer Jus- 
rice HuGues delivered the opinion of the Court 

The opinion first dealt with the question as to 
the jurisdiction of the Circuit Court of Appeals, since 
the decree of the District Court was interlocutory. On 
consideration of this question, it was concluded that 
the court, in requiring or refusing to require prelimin- 
ary determination of an equitable defense, in effect 
grants or refuses an injunction restraining proceedings 
at law, to all intents and purposes as if it were pro 
ceeding on a bill of complaint in a separate suit 

On this point, and referring to Section 129 of the 
Judicial Code, the Cuier Justice said 


This section contemplates interlocutory orders or decrees 


which constitute an exercise of equitable irisdiction in 
granting or refusing an injunction, as distinguished from a 
mere stay of proceedings which a court of law. as well as 
a court of equity, may grant in a cause pending before it 


by virtue of its inherent power to control the progress of 
the cause so as to maintain the orderly processes of justice 
The power to stay proceedings in snother court appertains 
distinctively to equity in the enforcement of equitable prin 
ciples, and the grant or refusal of such a stay a court 
of equity of wea Ft at law is a grant r refusal Of an 
injunction within the meaning of Section 129 And, in this 





aspect, it makes no difference that the two cases, the suit 
in equity for an injunction and the action at law in which 
proceedings are stayed, are both pending in the same court, 


in view of the established distinction betwee: 
at law and proceedings in equity in the national courts and 
between the powers of those courts when sitting as courts 
of law and when sitting as courts of equity.” 


“proceedings 


On this analysis the decree was held appealable 


As to the merits, the Court concluded that there 
was nothing in Section 274b to entitle the defendant 
to the preliminary hearing in equity 

The test under Section 274b is whether the defendant 

could have maintained a bill in equity on the same aver- 
ments. The unequivocal language of the provision leaves 
no room for the argument that the substantive jurisdiction 
of equity was sought to be changed or enlarged. The de- 
fendant’s rights to a hearing in equity are “the same,” not 
greater, when he resorts to the summary procedure 

And it necessarily follows that this summary procedure 
cannot aid the defendant when a bill for the same relief 
would not lie because the defense is one which is com 
pletely available in the action at law. Emphasizing the 
fundamental principle of the equitable jurisdiction, the Con- 
gress, from the first Judiciary Act, has declared that suits 
in equity shall not be sustained in any court of the United 
States in any case where a “plain, adequate and complete 
remedy” may be had at law. 

The point was emphasized that the case does not 
present a situation in which the insurer is seeking to 
cancel the policy during the life time of the insured or 
prior to the expiration of the period within which the 
policy is contestable. As to this Mr. Curer Justict 
HUGHES said; 


Here, on the death of the insured, an action at law was 
brought on the policy, and the defendant had opportunity 
in that action at law, and before the policy by its terms 
became incontestable, to contest its liability and accordingly 
filed its affidavit of defense. That defense was solely that 
the defendant had been induced to issue the policy by false 
answers in the application which were alleged to have been 
made by the applicant * ‘with knowledge of their falsity and 
fraudulently” in order to obtain the insurance. The af- 
fidavit of defense showed nothing whatever as a further 

ground for equitable relief and the respondent is necessarily 
confined to the case it made. In such a case, the defense 
of fraud is completely available in the action at law and a 
bill in equity would not lie to stay proceedings in that action 
in order to have the defense heard and determined in equity 

The case was argued by Mr. Charles H. Sachs for 
the petitioner, and by Mr. William H. Eckert for the 
respondent 
























a 























REVIEW OF 


Conflict of Laws—Law Governing Validity of 
Transfer of Check on Forged Endorsement 
The validity of the transfer of a check by endorsement 
in a foreign country, to which the drawer has sent the 
check, is determined by the law of such foreign country. 
re ; ) ] Z ) Gu rani f Nex 


York, 79 Adv. Op., 199; 55 


Trust Company o 


Sup Rep., 221 


This olved the validity of a defense based 
the law foreign nation i = to recover dam 
wes re frot yment by defendant of a 
heck \ 1 been transferred pod: a forged en 
lorse e acti was brought by the United 
States leral court of southern New York, 
recover $ nterest from the Guaranty Trust 
Company e check in question had been ‘sent by 
nail by t 1 States Veterans’ Bureau made pay- 
ble ssed to Louis Macakanja in Jugo-Slavia. 
Che cot lleged that the check had been endorsed 
by some oth than the payee who was not 
uuthorized to endorse it and who had no right, title 
or inter nd no aut ity to receive or dispose 
t if 
The el lant set uy i defense that the check 
was neg d and transferred n Jugo-Slavia; that 
nder its upon negotiation and transfer of a check 
eve if he takes without actual notice cf 
any alleged forgery or other defect, in the absence of 
wud « egligence, obtains good title to the in 
strument if the endorsement of the payee is 
forged, ai uires the right to collect and retain the 
proceeds; that each of the transferees took the check 
for valuable consideration without notice of any alleged 
forgery or other defect, and without fraud or neg- 
ligence, and that the defendant duly obtained title to 
the check under the law of Jugo-Slavia and duly col- 
lected and ined the proceeds 
At a trial before a jury the evidence consisted 
an agreement as to facts and the cancelled check. 
The check bore the endorsement of the several 


transferee banks, and the stamp of the defendant Trust 
Company “Previous endorsements guaranteed.” The 
agreement to the evidence recited that the check, 
when presented for payment, bore what purported to 
be the ] 's endorsement made in the presence of two 
witnesses and a certification by the Municipal Admin- 
istration Maja to the effect that “the holder of the 
check is identical with the beneficiary thereof” and that 
the witnesses as well as the receiver of the money had 
subscribed the instrument. It was also agreed that the 


endorsement was a forgery, but that the subsequent 
transferees all took for value and in good faith without 
notice of any fraud or other defect, and were not guilty 
of any fraud or negligence. It was also agreed that 
the Treasurer of the United States had credited the 
Federal Reserve Bank of New York with the amount 
of the checl ind that the latter had credited the de 
fendant Trust Company 


Both sides moved for a directed verdict, and the 
District Court gave judgment for the plaintiff. On ap- 
peal the Circuit Court of Appeals reversed the judg- 
ment. On certiorari its ruling was affirmed by the 
Supreme Court in an opinion by Mr. JUSTICE 
BRANDEIS 

In his opinion, Mr. Justice BRANDEIs first consid 
ered the sufficiency of the defense based on the law of 
Jugo-Sla concluded that under the facts pleaded 
ind adn the defendant Trust Company had. ob- 
tained go tle to the check. As to this he said: 

T was both drawn and payable in the District 
f Colum! By the law of the District a forged endorse- 
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ment of the payee is declared to be wholly inoperative. Or- 
dinarily, a subsequent bona fide holder for value without 
notice of the forgery would acquire neither title to the in- 
strument nor the right to enforce payment; and would ac 
quire no right to retain the proceeds if payment were made 
in ignorance of the forgery. But under settled principles 
of conflict of laws, adopted by both federal and state courts, 
the validity of a transfer of a chattel brought into a country 


by the consent of the owner is governed by its law; and 
that rule applies to negotiable instruments. Here, the 
rule is particularly applicable; for the Government, having 


made the check payable to one therein described as resident 

Jugo-Slavia and having mailed it to his Jugo-Slavia 
must be deemed to have intended that it should 
be negotiated there, according to the law of that country 
It was thereby given something of the quality of a foreign 


iddre Ss, 


bill; although technically the check was delivered within 
the District when mailed there. The law of Jugo 
Slavia provides that the transferee in due course acquires, 


despite the forgery, not only “a good title to the instru- 
ment,” but also “the right to collect and retain the proceeds 
there.” As the Government sent the check to Jugo-Slavia 
and the forged endorsement and the transfers of the check 
made there, its law governs the validity of the trans 
fer; and the banks acquired, at least, a good title to the 
heck 


were 


Secondly was considered the Government’s con 
tention that although the Trust Company may have 
obtained good title to the check, it acquired, as against 
the drawer, no right either to enforce payment or to 
retain the proceeds. This contention was based on the 
argument that since the check was drawn and payable 
in the District of Columbia, the obligation is governed 
by its laws; and that since there was never any order 
of the payee to pay the check, and payment was made 
in ignorance of the forgery, the money is recoverable 

having been paid under a mistake. In answer to 
this the Court recognized that the law of the District 
governs as to the formal and essential validity of the 
check and the interpretation of the contract, but pointed 
out that the Trust Company seeks no enlargement of 
the obligation as it exists under the law of the Dis- 
trict. It concluded, therefore, that the Trust Company 
by acquiring title obtained the right to enforce the 
obligation and to retain the proceeds. As to this Mr 
JusTICE BRANDEIS said: 
The question presented is: Has the Trust Company, by 
quiring title to the check, acquired the right to enforce 
the obligation which it represents. The enforcement does 
not contravene the public policy of the District. The ques 
tion relates to the incidents of the transfer of title to a 
chattel ; and, hence, is determined by the law of Jugo-Slavia 
The Trust Company is not confronted with any procedural 
obstacle, like that presented in some jurisdictions where the 
transferee of a non-negotiable cause of action seeks to sue 
thereon in his own name. , 

To conclude that the forged endorsement was sufficient 

to pass legal title, but insufficient to transfer the right of 

> payee to collect the proceeds, would deprive the transfer 

of “title” of all significance except as regards the right to 
retain a scrap of worthless paper. 

\ further contention of the Government was that 
the Trust Company was liable, in any event, because 
of the legal effect of its endorsement under New York 
law and by reason of its guarantee of prior endorse 
ments. The Court, however, construed the express 
guarantee of prior endorsements as meaning no more 
than what is implied in every unrestricted endorsement, 
‘That the endorsements were effective to give to the 
holder a legal title and the right to enforce payment.” 

Finally was considered a contention of the Gov- 
ernment based upon circulars issued by the Treasury 
and by the Federal Reserve Bank. The Treasury cir- 
cular provided for handling of Government checks by 
the Reserve Banks and branches “subject to examina- 
tion and payment by the Treasurer of the United 
States,” and the Reserve Bank circular recited that that 









106 


Bank reserved the right to charge back any item re- 
turned to it by the Government. On the basis of these, 
the Government argued that the Trust Company volun- 
tarily availed itself of the facilities of the Federal Re- 
serve Bank with knowledge of the regulation and 
thereby consented that any item might be charged back 
and returned. This contention was rejected, however, 
with the observation that the rights of holders of 
checks drawn on the Treasurer are the same as those 
accorded by commercial practice to checks of private 
individuals. 

The case was argued by Mr. Justin Miller for the 
United States, and by Mr. Theodore Kiend! for the 
Trust Company. 


Bankruptcy—Jurisdiction of Bankruptcy Court to 
Require Turn Over of Assets of Bankrupt 


Upon adjudication of bankruptcy the federal bankruptcy 
court has paramount jurisdiction of proceedings relative to 
the bankrupt’s property from the date of the filing of the 
petition in bankruptcy. The bankruptcy court has authority 
to order a receiver and his attorney, appointed in insolvency 
proceedings, to turn over to the trustee in bankruptcy fees 
paid them under an order of the state court, issued after the 
filing of the petition in bankruptcy. 

Taylor v. Sternberg, 79 Adv. Op., 324; 55 Sup. Ct 
Rep., 260. 

This case involved a question as to the jurisdiction 
of the federal bankruptcy court in relation to insolv- 
ency proceedings pending in a state court at the time 
of the adjudication of bankruptcy. 

In January, 1931, Taylor, the petitioner in No. 
261, was appointed receiver, in an insolvency proceed- 
ing, of the Park Dry Goods Company, by a state chanc- 
ery court in Arkansas, and Duty, the petitioner, in No 
262, was appointed his attorney. A month later, on 
February 11, a petition in bankruptcy was filed against 
the corporation in the federal district court having 
jurisdiction. Two days later adjudication of bank- 
ruptcy followed, and on the same day the chancery 
court allowed Taylor a fee of $1,500 and Duty a fee of 
$500. The receiver then turned over the estate to the 
trustee in bankruptcy with the exception of the two 
sums mentioned. These the petitioners refused to de 
liver. The trustee then obtained a summary order in 
the bankruptcy court directing the petitioners to turn 
over the sums withheld. The circuit court of appeals 
affirmed the order. On certiorari the judgment was 
affirmed by the Supreme Court in an opinion by Mr. 
Justice SUTHERLAND. 

. In his opinion it is pointed out that upon adjudica- 
tion in bankruptcy, all property of the bankruptcy 
vests in the trustee as of the date of the filing of the pe- 
tition, and that upon such filing the jurisdiction of the 
bankruptcy court becomes paramount and exclusive. 
Accordingly the state court was powerless to make the 
orders awarding the compensation, and the withhold- 
ing of funds by the petitioners was without any lawful 
basis. Discussing this question Mr. Justice SUTHER- 
LAND said: 

In the present case, with the supervening bankruptcy, 
the possession of the state court came to an end, and that 
of the bankruptcy court immediately attached. This result 
was binding upon the state court and equally binding upon 
the receiver as custodian for that court. Before the peti- 
tion in bankruptcy was filed, the receiver’s compensation as 
well as that of his counsel were matters wholly within the 
control of the state court. But with the filing of the 
petition in bankruptcy, the power of the state court in that 
respect ceased ; and its order fixing the compensation of the 


receiver and his counsel was a nullity because made without 
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ig passed to the 


jurisdiction, such jurisdiction then havit 
bankruptcy court. 

Since the order of the state court was the sole found: 
tion for their claims and that was void, petitioners had no 
more right to the sums subtracted or to be subtracted from 
the estate than they had to the remainder of the estate 
That estate, including such sums, was still im custodia legis 

only the possession had passed automatically from the 
state court to the bankruptcy court. Thereafter, the estate 
in its entirety was held by the receiver as a mere reposi 
tory for the bankruptcy court and, therefore, not adversely 


] 
4 


and petitioners, in respect of that part of it erroneously 
awarded as compensation, were in no sense adverse clain 
ants. Their claims were colorable only and subject to the 


summary power of the bankruptcy court 


» 


The case was argued by Mr. W. N 
petitioners, and by Mr. Clinton R 
spondents 


Ivie for the 
Barry for the re 


Receivers—Federal Statutes—Power of Federal 
Equity Courts as Affected by State Statutes 


Under Section 65 of the judicial code receivers ap- 
pointed by federal courts are required to manage the prop- 
erty in receivership in accordance with the requirements of 
state laws in the same manner that the owner thereof would 
be bound to do if in possession thereof; and a federal court 
may not authorize a receiver to operate the business of a 
distributor of motor vehicle fuel without obtaining such 
statutory license conditioned on a bond as is required of 
other distributors. 

Gillis v. California, 79 Adv. Op., 64 
Rep., 4 
This case involved a question as to the power of a 
federal equity court to authorize a receiver appointed 
by it to carry on a business in a state without obtaining 
a license required by state law. Under California laws 
it is unlawful for any person to act as a distributor of 
motor vehicle fuel without first obtaining from 
the Board of Equalization and executing a bond condi 
tioned on payment of taxes and the observance of other 
requirements. “Distributor” includes 
and corporations refining, manufacturing or producing 
motor oil and distributing it within the state 

Section 65 of the judicial code provides that 


55 Sup. Ct 





a license 


persons, hrms 








Whenever in any cause pending in any court of the 
United States there shall be a receiver or manager in pos 
session of any property, such receiver or manager shall 
manage and operate such property according to the require- 
ments of the valid laws of the state in which such property 
shall be situated in the same manner that the owner or 
possessor thereof would be bound to do if in possession 
thereof. Any receiver or manager who shall willfully vio- 
late any provision of this section shall be fined not more 
than $3,000, or imprisoned not more than one year, or both 


The petitioner was appointed by a federal court in 
‘alifornia as receiver to the Western Oil and Refining 
Company in 1931. He procured f1 Fidelity 
Deposit Company of Maryland the surety bond as re 
quired by local statute and carried on the business as 
receiver. In 1933 the surety refused to upon 
the bond after a specified day, and the petitioner was 
unable to find another acceptable surety. Thereupon 
the petitioner reported the circumstances to the District 
Court which directed him to continue with the busi 
ness without giving the bond or other security, on the 
receiver's representation that liquidation of the busi- 
ness would result in material loss to all concerned 

This order was reversed by the Circuit Court of 
Appeals, which held Section 65 of the judicial code 
applicable and controlling. The latter’s ruling was af- 
firmed by the Supreme Court, in an opinion by Mr 
Justice McReynotps. In this opinion it is pointed 
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SON AND HEIR—THE STORY OF THE TICHBORNE 


CASE 


opeaking 


Speedy Justice, It Was not Always So in Good Old England—In Perhaps 


the Most Remarkable Case of Disputed Identity on Record, the Trial Lasted One 


Hund: 


ed and Eighty Eight Days, Counsel for Defendant Took Sixty Eight Days 


for Opening and Closing Speeches to Jury, and the Court Required Twenty 
Days for His Charge—Details of This Famous Case 


By SAMUEL H. 


JAFFEE 


Member of the Worcester, Mass., Bar 


J HEN, on April 23, 1873, Thomas Castro, 
/Y alias Arthur Orton, alias Sir Roger Charles 
Doughty Tichborne, stood up in the Court 

} 


Bench at Westminster Hall to plead to 
t a voluminous document 


ot Uueen s 


an indictm¢ contained in 


extending er many hundred feet of parchment 
and chargi! vilful and corrupt perjury, it was the 
climax of a controversy that had stirred England 
tor years. We are accustomed, in this country, to 


our long trials, of the procrastination 
ing a jury, in examining witnesses, of the 
interminable objections to evidence and exceptions 
to judges’ rulings. And, by way of contrast, in 


complain of 


of select 


countless newspaper reports, in editorials, in maga- 
zine articles oral addresses and in books, fingers 
are pointed England as a country wherein cases 
are disposed of with precision, finesse and dispatch. 

But however it may be today (and who am I 
to contrad the eminent gentlemen who point 
with pride and view with alarm), it was not always 
so in go ld England. Thus, for example, the 
Tichborne case. Sixty years have elapsed since 
this case ended. Before then and since, Time 
gave birtl many famous trials which have been 
dignified auses célébres.” But though musty 
legal records be searched for centuries back, the 
Tichborne case will, in many respects, remain the 
most celebrated of them all. This is all the more 
remarkabl hen it is considered that most crim- 
inal caus. lébres are murder trials. Here we 
have not advantage of death caused by dagger, 
pistol microbes. No blood was spilled. . . 

But e was told (or so it was claimed)—one 


mighty lie ccomplished and followed by an army 


of Tesse1 It created a record in the annals of 
crime tl stands. The equivalent of one mil- 
lion and quarter dollars were spent before the 
case . and a dollar was a dollar in those 
davs. The minal trial occupied one hundred and 
eighty-eig! lays, not counting continuances. 
Counsel f he defendant took twenty-one days to 
make his opening speech to the jury, forty-seven 
to make his closing argument. The Court took 
twenty to make its charge. There had been a pre- 
vious civil trial that was almost as long and might 
have been even longer had it not stopped in the 
middle And after all this mountainous labor the 
jury rett ts verdict in a mousely half-hour. 
II 

Roger | les Tichborne was born in Paris 

n 1829. H ly | g¢ ranked with the great 
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Roman Catholic families of England and had lived 
in Tichborne Park in East Hampshire for centuries 
reaching back beyond the Norman Conquest. That 
the Tichbornes were possessed of great wealth in- 
evitably follows. Roger’s parents were an ill-as- 
sorted couple. His mother was a Frenchwoman, 
of one of the most distinguished families of France. 
Her greatest dislike was England and the English 
and her greatest wish was that her son be brought 
up in France and as a Frenchman. To this wish 
her husband was, not unnaturally, opposed. Never- 
theless, Roger chose Paris as his residence and it 
was there he spent his life from 1829 to 1845. 
French was his native tongue. In 1845 he returned 
to England, and for the next three years he spent 
his time at a Jesuit seminary. Thereafter he en- 
tered the army, his service ending in December 
of 1852. 

His home life, such as it was, had been most 
unhappy. His mother intensely disliked all his 
paternal relatives and the squabbles thereby cre- 
ated were endless. And he was then deeply in love. 
The object of his affections was his cousin Cather- 
ine Doughty. This affection was returned but was 
not approved of by her parents, who would not 
consent to their marriage. Roger was despondent. 
He decided upon a trip to South America, and in 
March, 1853, he sailed for Valparaiso. He arrived 
in June. 

For ten months he travelled through the con- 
tinent. But ten months were enough, and on April 
20, 1854, he sailed on the Bella, an English ship, on 
his way back to England. Four days later one of 
her boats was found floating several hundred miles 
off the South American coast. There appeared no 
doubt that she was at the bottom of the sea, and 
as months rolled on and no tidings came from land 
or ocean it was assumed beyond all question that 
none had survived the wreck. The insurance was 
paid, Roger’s will was proven, no one entertained 
the slightest doubt of his death. No one, that is, 
with the very important exception of Lady Tich- 
borne, Roger’s mother. From the hour when the 
loss of the Bella was reported, she never wavered 
in the belief that her son would be restored to her. 

Years rolled by bringing all their changes. 
Catherine Doughty had married and was now Lady 
Radcliffe. In 1862 Roger’s father died and was 
succeeded in his title and estates by his only sur- 
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viving son, Alfred, Roger’s younger brother. Alfred 
himself died four years later. 

During all this time, so it is said, Lady Tich 
borne kept a light burning on dark evenings in 
Tichborne Hall to guide the feet of the wanderer. 
The lapse of years but strengthened to certainty 
her conviction that Roger was alive and would re 
turn. Every tramping sailor found a welcome at 
Tichborne. No story was too idle to investigate 
It was in vain that her husband combated this fond 
“delusion,” in’ vain that he drove the itinerant 
sailors from the door. And when this restraint was 
removed by her husband’s death she began to ad 
vertise for news of her long-lost son in many 
papers and in many lands 

For two or three years more all was quiet. 
Finally in the fall of 1865, from far-off Australia, 
came welcome news. Roger was found. Great 
was Lady Tichborne’s joy when she received a 
letter from him. Roger was found. He had been 
rescued at sea. 

There was some delay, for reasons mostly 
financial, and it was not until the following year 
that the long-lost prodigal set sail for England 
With him was Bogle, Roger’s old colored servant 
who had immediately recognized the prodigal in 
\ustralia. Roger’s homecoming was naturally 
awaited with keen anxiety, not only by Lady Tich 
borne, but by all the relatives, none of whom 
shared what they all considered her delusions on 
the subject of her eldest son. Of course the proof 
of Roger’s survival would work a revolution in the 
family estates: the relatives had good reason to be 
prejudiced from the start. 

When, at the end of December, 1866, the 
Claimant arrived, Lady Tichborne was in Paris. 
The old family solicitor and many others were con- 
vinced of his identity And if Lady Tichborne 
would recognize her son, why of course all doubt 
would be ended. Does not a mother know her 
own son? 

Said the London Daily News of March 2, 1874 

“When three weeks later, there came news from Paris 
that the Dowager Lady Tichborne had thrown her arms, as 
far as thy would go, around the long-lost wanderer, and had 
declared in the presence of her attorney, that ‘the back of his 
head was like his father’s, and his ears like his uncle Edward's,’ 
the bells of Alresford rang a merry peal.” 

3ut the bell-ringing left the family uncon 
vinced. The man, so they said, was an imposter, 
a blackguard. Lady Tichborne was wrong, deluded. 
She wanted to believe and she believed. She had 
faith—a blind, unreasoning faith, said the relatives 
And with the relatives were many, very many, of 
Roger’s acquaintances, friends, and old _ school 
teachers and playmates. But not all: converts make 
converts, and success, according to the proverb, 
begets success. The snowball was rolling faster 
and growing larger. The Claimant was now sur 
rounded by attorneys, money lenders, speculators ; 
nor did he lack men of rank or members of Parlia 
ment. Money was now plentiful, industry increas 
ing. Affidavits by the hundreds were secured, pub 
lished and largely distributed amongst those whose 
adhesion was hoped for and whose memories it was 
desirable to stimulate 

Finally, in June, 1867 suits were filed against 
the trustees of the estates and the seven years’ war 
was started. The relatives obtained an order for 
cross-examination. They were as yet very much it 








the dark as to the nature of the case they had to 
meet. For three days the Claimant underwent 
the examination, accompanied to and from the 
He told 
a fairly connected story—albeit in many respects a 
curious one. Since it was, in substance, brought 
out again in the perjury trial, it will not be repeated 
here. One point is deserving of mention. When, 


) 


yT 
in 1852, Roger had departed from his cousin 
h 


crowded courtroom by Lady Tichborne. 


ge 
Catherine, he gave her a paper which he desired 
her to keep. A copy was given to Gosford, the 
steward of the Tichborne estates. But both were 
destroyed when Roger’s death seemed established 
This paper stated, among other things, so the 
Claimant said, that since Catherine had given him 
to understand she was pregnant, vas to be 
shown every kindness. ; 

Long years were to elapse before Catherine, 
now Lady Radcliffe, was afforded the opportunity 
of entering the witness box to refute this state- 
ment. When she had first seen the Claimant, she 
was uncertain, she had said, whether he was Roger 
His voice, especially, reminded her of him. Now 
she knew him as an imposter. But the hearing 
Now both sides spent their time 
in strengthening their respective cases Agents 
and detectives were dispatched to the United 





was concluded. 


States, to South America, to Australia In the 
latter place much interesting information came to 
light. ... And then, suddenly, in March, 1868 Lady 
Tichborne died. This was, obviously enough, an 


irreparable loss to the Claimant. But his support- 


ers were undaunted and kept on. 

In June of the same year, an order was ob- 
tained directing an issue to be tried on the all-im- 
portant question of identity. But it was not until 
May 10, 1871, that the case was actually called and 
the decks cleared for action. Ranged along the 
counsel tables duly resplendent in gowns and pow- 
dered wigs was the cream of the English bar. For 
the Claimant appeared Sergeant Ballantine and 
Hardinge Giffard, Q. C., the former perhaps the 
most successful criminal advocate of his day, the 
latter to become Earl of Halsbury and thrice Lord 
Chancellor of England. For the opponents ap 
peared the Solicitor-General Sir John Duke Coler 
idge, and Henry Hawkins, Q. C. who was gener- 
ally regarded as the most ruthless cross-examiner 
then practicing at Westminster Hall. The cause 
was certainly not wanting in eminent advocates. 
Nor was it wanting in public interest, which was 
keenly excited to such an extent that in many cases 
household was divided against sehold in much 
the same way as in Paris, under the later Dreyfus 

t The public was inclined strongly in th 
Claimant’s favor. 

We shall have to skip lightly over this civil 
case, for much of the same ground was covered 
in the later perjury trial. One hundred and twen- 
tv-one witnesses entered the witness box for the 
Claimant who himself was under the fire of cross 
examination for twenty-two days. Reluctantly, very 
reluctantly, the Claimant testified about the paper 
he had left with Catherine Doughty. Finally: “Do 


you mean to swear before the judge and jury that 


affair. 





vou seduced this lady?” Answer: “I most solemnly 
to my God swear I did.” He was interrogated 
about Roger's early life in Paris. He remembered 
little of his studies, no book he had read. French 
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He knew little 
A “seminary,” he said was a 
“quadrangle” was a staircase. Euclid 
with mathematics. Of his school 
contused account, though he 
ie evening when he had danced the 
“cancan re some ladies and gentlemen in the 
Pichborne library. Nevertheless the honors were 
by no means confined to the Solicitor-General who 
that the Claimant had gotten 
more out of him than the other way 


he had forgotten and Paris as well. 


of his college days. 
cemetery. 
had nothing to do 
holidays ne gave a 


remem bere 


stated to the jury 


a great dé 


around. ‘That there were some inconsistencies in 
the Claimant's story and defects in memory was 
unquestione The Claimant himself admitted as 
much. But he accounted for all this; what the 


shall wait until the later criminal 
out. And for a while, when the 
lence was closed, his chances never 


account was we 
trial to bring 
Claimant’s evi 


looked brighter to the general public. But only 
for a while 

Then Coleridge began his opening speech to 
the jury. From the 15th of January to the 21st of 
February, he spoke. And when he had finished, 


he had laid | 


He characte1 

this took a 
extraordinary 
career 
the family circle, 
relations 


are the story in all its ramifications. 
zed the Claimant’s story as ridiculous 
week or so), his conduct in England 
(another week). He sketched the 
surroundings of Roger Tichborne, 
his personal appearance, and his 

Catherine Doughty (two more 
weeks). Finally (in the week or so left) he pointed 
out that while it was no part of his case to do more 
than to onstrate that the Claimant was not 
Roger Tichborne, he had a vast number of wit- 
nesses who had pledged their oaths that he was 


ana the 


den 


one Arthur Orton. He laid before the jury a re- 
markable notebook containing entries which he 
said were in the Claimant’s handwriting, among 
which was this most enlightening statement: 


has plenty money and no brains, and 


as plenty brains and no money; surely 
nty money and no brains were made 
plenty brains and no money.” A 
subject for a sermon. 


“Some men 
some men | 
men with pl 
for 


rather interesting 





men With 


Now the Solicitor-General’s witnesses began to 
come on. Two hundred and eighty of them there 
were. For Lady Radcliffe, the former Catherine 


vas at last her opportunity to emphati- 
Claimant’s story of his intimacy 


Doughty, 1 
cally brand the 


with her as completely and absolutely false. But 
two hundred and sixty-three of these witnesses 
were doomed not to testify. Altogether seventeen 
had been in the witness box against the Claimant 
when, on the fifth of March, the one hundred and 
second day of the trial, the foreman of the jury rose 
and said the jury had heard enough. Court was 
adjourned several days and when it reassem- 
bled the Claimant chose to be nonsuited. The Lord 
Chief Jus thereupon committed him to gaol at 
Newgate under bail of £10,000 which was later 
furnishe: 
IT] 

And 1 came the tumult and the shouting— 
vea, eve leluge. What had come before was 
but the prelude. Now and until the perjury trial 
was at least disposed of almost two years later, 
and even thereafter, the flames of propaganda and 
prejudice leaped higher and higher and burned 
more The smoldering volcano was at last 





.. In thé year that elapsed before 
the Claimant was called upon to take his trial, his 


in full eruption. . 


supporters were far from idle. He was heavily in 
debt. Funds had given out. His solicitors were 
unpaid. Over £40,000 was due his opponents for 
taxed costs already accrued, and it had to be paid. 
It was. The masses were with him. Popular 
meetings were arranged. Defense funds were or- 
ganized throughout the country. The Claimant 
proceeded from town to town delivering addresses 
to wildly enthusiastic gatherings. The idea was 
sedulously promulgated that it was an issue be- 
tween the classes and the masses, that all the 
power of wealth and position and political influence 
had been exerted against the Claimant, that there 
was in existence a vast Jesuit conspiracy to deprive 
him of his estates and the position to which he 
was entitled. 

A newspaper called “The Tichborne Gazette” 
was especially created for the sole purpose of 
printing and disseminating information of the case 
favorable to the Claimant. It recorded the sub- 
scriptions to his defense fund. Excitement was 
intense, at fever pitch. Newspaper editors who 
printed opinions during or immediately prior to 
the criminal trial were summoned before the Court 
from all parts of the Kingdom to receive admoni- 
tions, to pay fines, to make public apologies. One 
member of Parliament actually found himself be- 
hind gaol walls in default of payment of a fine im- 
posed for contempt. One half million dollars was 
contributed by the English public mostly through 
the sale of the so-called Tichborne bonds—pay- 
able when the Claimant succeeded to his title and 
estates, 

The retaining of counsel had been an anxious 
and difficult task and it was not until a few weeks 
before the trial that the services of Dr. Edward 
Vaughan Kenealy, Q. C. was secured. Finally on 
the 23d of April 1873, the curtain rose on the final 
act of the drama. 

Opposed to Kenealy was Hawkins, Q. C. who 
made a short opening speech, short, that is, in 
comparison with previous speeches: he talked only 
a week. Since the charge was perjury in the civil 
trial, everything that had transpired during the 
four or five weeks the Claimant was in the box, 
became evidence. This of course took consider- 
able time. But when it was ended, there com- 
menced the examination of some two hundred and 
fifteen Government witnesses. Roger Tichborne, 
they said, had been a slight, delicate youth. The 
Claimant weighed almost twenty stone. Roger, 
some of them said, had tattoo marks on his arm— 
the Claimant had none. Roger’s letters to his fam- 
ily while in South America were introduced, and 
they were compared with the letters written by 
the Claimant from Australia. The same man could 
not have written both, according to the Govern- 
ment. Roger’s letters were those of a gentleman 
of breeding and education. True, they contained 
some mistakes in spelling and in grammar, but 
they were the mistakes that an educated foreigner 
was likely to make, or one who had spent most of 
his life in France. The Claimant’s letters, on the 
other hand, were those of a low Englishman. It 
was pointed out that the handwriting in the Claim- 
ant’s earlier letters did not resemble Roger’s hand- 
writing, though Hawkins conceded that his later 
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letters showed some resemblance, doubtless, he 
said, the result of careful practice. Hawkins now 
attempted to prove that the Claimant was really 
Arthur Orton. It will be recalled that detectives 
had been engaged some time before, and according 
to our good friend Hawkins, they had uncovered 
the fact that the Claimant was one Arthur Orton 
who sometimes went under the name of Thomas 
Castro; that he was a butcher who had learned 
his trade in England some time before, and that 
while in Australia he was a bushranger and prob- 
ably an outlaw as well as a cutter of meat. 
Strangely enough, Orton had several years before 
sailed from Antwerp to South America and had 
visited several of the places where Roger had been, 
though this took place prior to Roger’s arrival. 
Orton's family was still living in England. 

Still more extraordinary, said Hawkins, was 
his conduct in England. Instead of going to his 
friends and relatives, with no one of whom he 
apparently had the slightest quarrel, he put him- 
self in communication with the Orton family. He 
went about muffled in disguise. To his mother, 
with whom he had been on terms of affection and 
whom he had not seen for thirteen years, he went 
not alone, but accompanied by a strange attorney 
and a chance acquaintance. ‘Though identified by 
his mother, he did not proceed to obtain recogni- 
tion by seeking appointments or challenging in- 
quiry or courting examination. No witness was 
seen by him alone. Someone had to be present 
taking notes. 

Relatives, friends, acquaintances, playmates, 
soldiers, school teachers, all trouped to the stand 
and told their stories. And of course, Lady Rad- 
cliffe, Roger’s former sweetheart, again denied 
most emphatically the Claimant’s story of his in- 
timacy with her. Witnesses were brought on from 
South America, from Australia, from the United 
States. Many of the Government witnesses were 
paid large sums to testify. One, a Spanish lady 
from South America, was promised £200 and her 
expenses; another from Australia expected £250; 
another £500; still another £600; and so it went. 
One of them, a Mr. Smith, who knew Roger on 
his visits to his regiment in Ireland, spoke of an 
interview with the Claimant in whom, he said, he 
failed to find a single trace of his companion. As 
a despairing effort, Smith tried to recall a trick of 
Roger’s which consisted in stupefying house flies 
under a wine-glass by means of tobacco smoke, and 
gradually restoring them to consciousness. The 
only clue he gave was the word “flies,” and the 
Claimant, after first denying all recollection, finally 
said he used to eat them. 

At last the story was ended. The last Govern- 
ment witness had stepped down from the box. The 
Government's case was in. Then arose Dr. 
Kenealy to do his duty by his client. That the 
Government’s case was a strong one seemed ap- 
parent. Kenealy commanded considerable sym- 
pathy. The spectacle of a man dependent upor 
public support and struggling against all the re- 
sources of the Government, appealed strongly to 
the instincts of the democracy. But the case had 
not been long in progress before the good doctor, 
who had many of the natural proclivities of the 
porcupine, was brought into strenuous conflict with 
the Court and opposing counsel. The ferocity of 











his cross-examination and the shock administered 


by the nature of the questions asked weighted the 


cause with an amount of prejudice nothing could 
eradicate. Reckless charges and terrible imputa- 
tions were made. Insinuations of the most odious 
character were levelled against the Jesuit fathers. 
The family solicitors were charged with corruption 


and subornation of perjury. But the worst was 
not reached until Kenealy embarked upon his 
opening speech. ‘he foundation of his case was 


the alleged existence of a widespread family con- 
spiracy against the Claimant, reinforced by 
whole weight of the Government and the Roman 
Catholics at home and abroad. This necessitated 
a most terrible blackening of the character of the 
whole of the Tichborne family and their related 
families. ‘he defendant, according to the picture 
drawn by his advocate (and here was one of the 
most important parts of the story) was the terri- 
ble vicious wreck of the man who had left his home 
in Europe, hating his family, with a grudge against 
its members collectively and individually, only re- 
turning to England reluctantly on the news of his 
brother’s death. He was rescued in mid-ocean by 
the ship Osprey, but his memory never recovered 
the shock of exposure in the Bella’s boat and the 
various falls and bumps which his head had re- 
ceived at various times. His extraordinary sayings 
and goings, his unaccountable blunders, his inex- 
plicable letters and visits, were all accounted for 
by the shock to his memory and the theory that 
he was a unique type of character not to be judged 
by ordinary standards. Roger, while in South 
America, worn out in body and mind, had deter- 
mined to abandon friends, relatives and home, and 
seek for tranquillity and health in some vast wild- 
erness where he could live free from the artificial 
restraints of civilization. It was gravely main- 
tained that partly through ill health, partly through 
general loss of memory, partly through the bullying 
of the Solicitor-General in the civil trial, the Claim- 
ant had failed to do himself justice in cross-exam- 
ination, but that in the main his story was accurate. 
For twenty-one days this stream of eloquence 
ran on unchecked, except for constant altercation 
with Mr. Hawkins, with the judges and the jury. 
Sometimes these interludes were almost friendly; 
the Judges had resigned themselves to the inevit- 
able, and the dull hours were brightened by ques- 
tions of literary criticism and physiological and 
philological research; now there would be a dis- 
cussion as to whether a certain line was to be found 
in Pope or Byron, now a digression on the moral 
ity of Dr. Johnson’s aphorisms. But at last the 
good doctor came to an end, without, however, 
having given the jury any notion of the evidence 
he was about to call. But when the witnesses did 
begin to come, they came by platoons and batal 
lions, amounting in all to some three hundred 
strong. They came from France, from England 
from Australia. From the latter place came a ver- 
itable host of witnesses to swear that the Claim 
ant was not and could not be Arthur Orton 
Many people who had known Orton had testified 
for the Government that he was the defendant. 
But many more now testified to the contrary. 
Roger Tichborne’s personal appearance was dis 
cussed. It was denied he had tattoo marks. Testi 
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mony was given in reference to his height, the color 
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of his eyes, the color of his hair, his complexion, 
the size of his hands. 

It had always been the Claimant’s story that 
in mid-ocean by the sailors on the 
luch time and money was spent by 
both sides to find a record of these men, six in 
number—even of the ship itself. An Osprey had 
indeed arrived in Melbourne in July, 1854, about 
four months after the wreck of the Bella. This 
would have fitted in, but whether it was the same 
Osprey was questioned. The defendant’s descrip- 
tion of the ship, the captain’s name, the names of 
the crew were different. Her log made no meniion 
of any rescue on this voyage, nor did any records 
indicate the arrival of any shipwrecked 
that time. But whether or not it 
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was the same Osprey, none of the men on, the ship 
were found. Finally, Dr. Kenealy ran out of wit- 
nesses and the evidence was closed. 

Over the worthy doctor’s final speech to the 
jury it is better to draw a veil. It lasted on over 


Christmas, over the New Year and until the 14th 
of January, 1874. For forty-seven days in all he 
spoke; he finished amidst great and thunderous 
applause. Six or seven days were occupied by Mr. 
Hawkins in his reply, and then, after a short ad- 
journment, the presiding Justice Sir Alexander 


Cockburn commenced, on the 29th of January, that 
memorable and unparalleled summing up the like 
of which does not exist. For eighteen days he 
went on. He then spent two more days summing 
up the summing up. It is true that the Claimant’s 
chances of acquittal or disagreement were slim by 


this time. Kenealy’s indiscretions, the prejudice of 
the Court, the testimony of Lady Radcliffe, and 
the doctor’s failure to put Orton’s sisters in the 
witness box were, in particular, telling blows. 


But such chance as there was of acquittal or 
disagreement now evaporated. The judges had 
fought with Kerealy almost from the start, but as 
the Chief Justice completed the last part of his 


charge, he presented an appearance as thoroughly 
unjudicial as has been beheld upon the Bench in 
England for many generations. Jhe whole tone 
of his remarks resembled a challenge to the jury 
to bring in a verdict of guilty, as he recited fact 
after fact with incisive brevity. And he seemed 


to dare the jurors to refuse to be convinced, each 
one of them, of the prisoner’s guilt. Never was 
a stronger belief expressed by a judge, never a 
more rigid determination manifested to control the 
result. On Saturday, the 28th of February, the 
one hundred and eighty-eighth day of the trial, 


was finished and the case was given 

Within half an hour they were back. 
The_Clain was found guilty on all counts. He 
was, they not Roger Tichborne—but Arthur 
Orton; and there was not the slightest evidence 
that Roger had ever been guilty of undue fami- 
liarity with his cousin. They asked to be allowed 
to express their opinion that the charges of brib- 


the Judge 
to the jury 





ery, conspiracy and undue influence brought 
against the prosecution were entirely devoid of 
foundation, and their exceeding regret for the 


] 


violent language and demeanor of Dr. Kenealy. 
The Claimant was immediately sentenced to four- 
teen years’ imprisonment, and taken away. 

Nor did Dr. Kenealy escape unscathed. His 





patent as Queen’s Counsel was revoked and he was 
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disbarred. But the doctor, on whom professional 
ruin was thus inflicted, proved no meek and unre- 
sisting victim. He took control of the Tichborne 
Gazette and set on foot an agitation which for two 
years convulsed the kingdom and at times threat- 
ened to cause formidable explosions. Week after 
week in its pages the topics of his addresses to 
the jury were repeated and enlarged upon with a 
virulence which had been impossible at West- 
minster Hall. The platform was utilized as freely 
as the press. Meetings were held in every town 
A mysterious body called the Magna Charta So 
ciety was founded to protest against the violation 
of the English constitution, and a monster meeting 
was held at Hyde Park. Parliament was flooded 
with petitions and in February, 1875, Dr. Kenealy 
was elected a member. For another year the agita- 
tion continued. But finally and gradually its force 
abated. In 1880 the doctor died, and with him 
perished the Claimant’s last articulate champion, 
though the sect dwindled on. 

At the end of 1884, the Claimant was released, 
his term of imprisonment being shortened by his 
good conduct. It was on a sadly altered world 
that he emerged, restored in health, reduced in 
bulk, and determined to press his claims. He 
began with addressing public meetings but sank 
rapidly to a ten-minute turn at the minor music 
halls. Poverty and ill fortune pursued him, and he 
finally died in 1898. Some years previously there was 
published what purported to be his signed con- 
fession. Therein it was admitted he was Arthur 
Orton, that the idea of claiming he was Sir Roger 
was at first somewhat of a lark, that the story built 
itself by dint of the details poured into his ears by 
credulous believers. But the Claimant emphati- 
cally denied the authenticity of the so-called con- 
fession. That it had been “ghost written” seemed 
quite apparent. To the very end did the Claimant 
maintain his position. At any rate, he died in the 
purple, and the name inscribed on his coffin was 
that of Sir Roger Charles Doughty Tichborne. 


IV 


Here perhaps our story should end. But in 
the Westminster Review of May, 1905, there is 
found a curious postscript in the form of an article 
by one Sidney. There was, according to Sidney, 
a second claimant, one William Cresswell, who died 
in an Australian insane asylum in 1904. It was 
cla‘med that Cresswell was Tichborne, and an at- 

‘apt to obtain his release from the asylum was 
made on this ground. Though there was a strong 
resemblance, the attempt failed—but the interesting 
thing is that both the judge at Cresswell’s Aus- 
tralian trial, and the author of the article, doubt 
whether the real Sir Roger was drowned at all. 
They felt that Roger was saved; that he reached 
Australia and died in Melbourne about 1860; that 
there he probably came in contact with both Cress- 
well and Orton and after Roger’s death Cresswell 
who “it is undisputed had in his possession papers 
and effects belonging to Tichborne,” conspired 
with Orton to acquire Roger’s title and estates. 

Was the Claimant a fraud? The writer’s opin- 
ion is probably not very material. There appears 
to be little question that he had an unfair trial. 
Not only opposing counsel, but the judges them- 
selves, were strongly against him and showed it 
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quite plainly. I am not at all convinced that the 
Claimant was Orton. While of course the reading 
of the record and the printed literature on the sub- 
ject is in a great many respects inadequate as com- 
pared with actual attendance at the trial itself, 
there nevertheless seem too many differences 
between the Claimant and Orton to be satisfac 
torily accounted for. There were differences not 
only in physical, but in mental and spiritual char 
acteristics. Whetl he Claimant was Roger him 
self, IT am micas oe uncertain, though inclined to 
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the belief that he was not. Nevertheless, it also 
appears clear, when one digs deeply enough, that 
the case against the Claimant was not actually as 
strong as appears on the surface. Most of the liter- 
ature written on the subject is, either through 
deliberate prejudice or ignorance of the real facts, 
unfair to the cause of actual justice. But whether 
the Claimant was Roger or Orton or someone else, 
the fact nevertheless remains that he was the cause 
of what is, in a great many respects, the most 


notable trial on record 


OPINIONS OF COMMITTEE ON PROFESSIONAL 
ETHICS 


ludge Acting as Lawyer—Solicitation of Employment by Strangers in Same Class with 
Unsolicited Client Held Improper—Employment Should not Be Accepted Where 
Relation to Opposing Party May Tend to Prevent Perfect Freedom of Action 


~ 


Some Cases of Improper Judicial Conduct—Business Cards May not Con 


tain Lengthy Statement of Supposed Specialty 


Which One Is not Admitted 


self out as Attorney in State 


-Improper to Hold One 


Practice—Other Questions Answered 


Opinion 110 
(May 10, 1934) 


Employment.—Judge Acting as Lawyer.—A judge of 
an inferior court of criminal jurisdiction who is not pro- 
hibited by statute from practicing law should not exercise 
his judicial authority in a criminal proceeding arising out 
of a matter in which he is also acting as the personal at- 
torney for the complainant. 


In a State whose law permitted it, a municipal 
judge continued in private practice. Becoming coun 
sel for a woman in her effort to compel her divorced 
husband to pay her alimony and maintenance previously 
adjudged, he caused a warrant to be issued on a com 
plaint sworn to by his client before him as a judge fot 
the arrest of the former husband on a charge of crimi 
nal non-support of the minor children returnable be 
fore the court in which he was sitting as a judge. On 
the return of the warrant, the defendant asked for a 
change of venue which was denied because of inability 
of the defendant to pay five dollars which the said 
judge stated was required by the state law as a condi 
tion of securing such a change. The court heard the 
case and pronounced a jail sentence which defendant 
served. Thereafter, the attorney-judge continued 
tive in his efforts to compel payment of the judgment 
for alimony and maintenancs 

The dual activities of this lawyer, as attorney and 
judge, challenged attention of a State Bar Association 
which has submitted the matter to this committee for 
expression of our views 

The opinion of the Committee was stated by Mr 
SUTHERLAND, Messrs. Hinkley, Strother, Carney, 
Martin, Phillips and Harris concurring. 

In some states the judge referred to in the fore 
going question would be forbidden by statute from 
exercising judicial authority in a matter concerning 


which he had acted as the attorney for the complain 
ant. Such statutes are merely declaratory of a prin 
ciple of judicial propriety that is uniformly recognized 
Many years ago the Court of Appeals of the State of 





New York said (Oakley vs. Aspinwall et al, 3 N. Y 
549 

Che first idea in the administration of justice is that a 
judge must necessarily be free from all bias and lity. He 
can not be both mn and party, arbiter and ad in the 
Same Cause Ma ind are so agreed in this pr iple, that any 
departure from it ee ks their common sense and sentiment of 
justice.’ 


The Canons of Judicial Ethics of the American 
Bar Association are in harmony with that general 
principle. The first paragraph of Canon 31 of our 
Canons of Judicial Ethics reads as follows 





“In many states the practice of law by one holding judi 
ial position is forbidden. In superior courts of general juris- 
diction, it should never be permitted. I ferior courts in 
some states, it is permitted because the county or municipality 


is not able to pay adequate living compensation for a compe 
tent judge. In such cases one who practices law is in a posi- 


tion of great delicacy and must be scrupulously careful to avoid 
conduct in his practice whereby he utilizes or seems to utilize 
his judicial position to further his sae mal success.’ 

So it is clear that the attorney should not have exer- 
cised any judicial authority in that case. It does 


not appear that there was no other judicial officer 
within the local jurisdiction before wh m an informa 
tion could have been filed in the first instance in a 
criminal peer a. to punish the father for failure 
to support his minor children, if public justice required 
such prosecution. Accordingly, the case presented does 
10t appear to be one of those where there would have 
been a failure of public justice if the lawyer for the 
wife had declined to act as a judge in that particular 
natter. (See Matter of Ryers, 72 N. Y. Page 1.) 
This is not an instance of the exercise of judicial 
discretion as to which the present By-Laws say our 
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Committee express no opinion. We think he 
hould not have attempted to perform any judicial 
tunction there 
Furthermore after he had assumed jurisdiction to 
ssue the warrant and hear the criminal case he con- 
tinued to act as the attorney for the wife in proceed- 
ngs to entorce the provisions of the decree of divorce, 
vhich continuation would seem to be in violation of 
Canon 36 of the Canons fessional Ethics which 
leclares 
\ accept ment as an advocate 
any matte the merits of which he has previously 
ed 1 1 capacit 
Che situation is well calculated to give the impres- 
sion that tl ing his judicial office and 


vyer was us 
imentalit) promoting the interest 
of his client 1 such conduct, of course, must be 
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Solicitation—By a lawyer of his employment by strang- 
ers who are in the same class and have interests identical 
with or similar to those of unsolicited client or clients, is 
improper 
following inquiry 
ion by the Committee 
wing question: ‘May an 
hose case requires the 
having similar inter- 
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stated by Mr. Har- 
Strother, Carney, 


irculars or advertise 
ments I i ( munications, or interviews, not war- 
l 1 ional,” 

rtain language in the opinion 

t Illinois in the case of People 

v. Asht 347 Ill. 570, justifies an interpretation of 

ll he conduct above out 
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poration 
solicit other st iders to join in the 
the sole purn f making the tota 
the actual ex f the litigation 
Fron rliest both in England and in 
America, solicitation of employment by lawyers has 
been considered beneath the essential dignity of the 
‘laimed that there is any- 

nherently improper in such conduct. 


professi n is not been « 


thing wrong 


But it has been believed that it is not compatible with 
the self respect and best interests of the profession. 
The following quotation of a colloquy between 

‘ ! - 
Dr. Samu nson and James Boswell ( Boswell’s 
life of Jol Everyman’s Library, Vol. 1, p. 607- 


608) suggests the basis of the traditional view, viz: 

“Tohnsor Sir, it is wrong to stir up lawsuits, but when 
once it is certain that a lawsuit is to go on, there is nothing 
wrong in a lawyer’s endeavoring that he shall have the benefit 
rather than another.’ 

“Boswell ) would not solicit employment, sir, if you 
were a lawyer! 

ay etd N sir: but not because I should think it 
wrong. but be ise I should disdain it.’” 


Since 1908 when the Bar Association 


Ethics various 


American 


adopted its Canons of Professional 
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local and state bar associations, and, 
1924, this committee, have considered 


committees of 
since January 
many questions arising out of conduct referable to 


Canon 27. So far as we can discover solicitation of 
strangers has never been approved. 

Questions relating to solicitation have been con 
sidered in our opinions, 1, 4, 5, 7, 9 and 13. 

\lso the Committee on Professional Ethics of 
the New York County Lawyers’ Association, which 
was the first to publish answers to questions involving 
professional ethics, has repeatedly considered such 
matters. In its Question and Answer Number 244, its 
views on circumstances quite similar to those laid in 
the preceding question are set forth. Its answer was 
clear disapproval, and reviewed its prior similar 
opinions. 

Similarly the Committee on Professional Ethics 
of the Association of the Bar of the City of New 
York, in its answers to questions 16 and 103, touch- 
ing similar situations, disapproved such conduct. 

So long as the profession adheres to Canon 27 
as a declaration of its views as to proper professional 
conduct within the field of methods properly available 
to lawyers in their efforts to secure professional em- 
ployment, no solicitation by the lawyer, except such as 
is warranted by personal relations, is proper. 

However, we see no valid ground to condemn the 
lawyer involved for accepting as clients such persons 
in a similar situation to that of his client, who may, 
without his active intervention, be persuaded by his 
client to employ him. 


Opinion 112 
(May 10, 1934) 

Employment.—A lawyer should not accept employment 
in litigation where his relation to the opposing party may 
tend to prevent perfect freedom of action on his part. 

Lawyer A represents an insurance company in 
workmen’s compensation cases which are numerous 
and continuous. The company is sued by a former 
general agent in the same city where lawyer A prac- 
tices, and we are asked to express an opinion whether 
A can ethically accept a retainer from the general 
agent to try the case against the insurance company, 
which concerns matters arising between the company 
and the general agent while A has been employed by 
the insurance company. 

The opinion of the committee was stated by Mr. 
SUTHERLAND, Messrs. Hinkley, Strother, Carney, 
Martin, Phillips and Harris concurring. 

We assume that the insurance company has ex- 
pressed no objection to lawyer A who represents the 
company in pending compensation claims appearing 
against the company in the new litigation involving 
the relation between the company and its former gen- 
eral agent; but that does not relieve lawyer A from 
his obligation to accept no employment for a new 
client in a case where fidelity to the new client may 
require examination of the motives and the good faith 
of the insurance company by which he has been and is 
employed in numerous other cases and whose patron- 
age he desires to continue. He cannot safely foretell 
at the outset what his duty to the general agent might 
require him to say or do in respect to the conduct of 
the insurance company toward the general agent, and 
he should not go into the contest handicapped in any 
way which might even subconsciously interfere with 
that perfect freedom of conduct which his duty to the 
new client would require him to exercise. We there- 
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fore advise against lawyer A accepting such employ- 
ment from the general agent 
This opinion is in conformity with the 


principles stated in Canon 6 


general 


Opinion 113 
(May 10, 1934) 


Judicial Conduct—Publicly Endorsing a Candidate for 
Political Office.—It is ethically improper for a judge, not 
a candidate for office, (1) to appear at political meetings and 
either speak in general terms or otherwise indicate his 
support of the candidate sponsored by the meeting; (2) 
to approve a practice on the part of his wife, or that of 
bailiffs and other court attaches who are under his influ- 
ence, of making substantial financial contributions to polit- 
ical party funds; or (3) to aprove the giving by his wife 
of political teas at their home to advance the candidacy of 
partisan nominees for political office. 


A member of the American Bar Association asks 
the following questions 

(1) Is thically proper for a judge of a Court 
of Record, not a candidate for office, to appear at 
public political gatherings intended to further the can 
didacy of one running for a political office, and either 
to speak in general terms or otherwise indicate his 
support of the candidate sponsored by the meeting? 

(2) Is it ethically proper for said judge to ap- 
prove a practice on the part of his wife, as well as 
that of bailiffs and other court attaches who are under 
his influence, of making substantial financial contribu 
tions to political party funds 

(3) Is it ethically proper for said judge to ap 
prove the giving by his wife of political teas at their 
home to advance the candidacy of partisan nominees 
for political office: 

The committee’s opinion was stated by Mr. Car 
NEY, Messrs. Sutherland, Hinkley, Strother, Martin, 
Phillips and Harris concurring. 

Canon 28 of Judicial Ethics adopted by the 
ican Bar Association provides 


nN 
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Amer- 


“While entitled to entertain his personal views of political 
questions, and while not required to surrender his rights or 
opinions as a citizen, it is inevitable that suspicion of being 
warped by political bias will attach to a judge who becomes 
the active promoter of the interests of one political party as 
against another. He should avoid making political speeches, 
making or soliciting payment of assessments or contributions 
to party funds, the public endorsement of candidates for polit- 
ical ofhce and participation in party conventions. 

“He should neither accept nor retain a place on any party 
committee nor act as party leader, nor engage generally in 
partisan activities.” 

(1) Question one is answered in the negative. 
Such conduct would seem to make the judge an “active 
promoter of the interests of the candidate in question 
and is contrary to the provisions of the canon. It is 
in substance and effect a public endorsement of a can- 
didate for political office 

(2) While the practice referred to in question 
two does not come within the express inhibition of the 
canon, it is neve rthel ss impliedly prohibited. A judge 
is entitled to entertain his personal views of political 
questions, he should not directly nor indirectly par- 
ticipate in partisan political activities. It is generally 
accepted in a rational philosophy of life that with 
every benefit there is a corresponding burden. Ac- 
cordingly, one who accepts judicial office must sacri- 
fice some of the freedom in political matters that oth- 
erwise he might enjoy. When he accepts a judicial 
position, ex necessitate rei, he thereby voluntarily 
places certain well recognized limitations upon his 
ical for a judge to ap- 





activities. It would be unetl 
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prove a practice on the part of his wife, or 


of making substantial financial contributions to polit- 
ical party funds. The practice would generally be 
regarded by the public as a subterfuge upon the part 
of the judge. No judge can hope always to escape 
unjust criticism but he should be ever mindful of the 
necessity on his part of avoiding that lich might 
even appear to be a violation of the Canons of Judi 
cial Ethics. A word from the Judge to his wife, or to 
the bailiffs or other court attaches, indicating his dis- 
approval of the practice should cause its discontinu- 
ance. The second question is answered in the negative. 

(3) The third question likewise does not appear 
to be specifically covered by the Canon of Judicial 
Ethics. In principle, and for the reasons set forth in 
the answer to the second question, a judge should not 





approve a practice on the part of his wife in giving 
poli tical teas at their home to advance the candidacy 
of partisan nominees for political office. Such con 


duct on the part of the judge is ethically improper 
Che third question is answered in the negative 
Opinion 114 
(August 27, 1934 

Business Cards.—May not contain lengthy statement of 
supposed specialty and under Canon 46 should be mailed 
only to lawyers. 

Our opinion is requested as to the propriety of 
mailing to manufacturers, inventors and lawyers, a 
card setting forth the following 

(Name) 
Attorney and Counselor at Law 
Suite 602-5 (Blank) Building 
(City and State 


Successor to (Blank) Patents, Trade Mark 
Booklet on Patents Copyright Practice 
Mailed on Request Exclusively 


The committee’s opinion was stated by Mr. 


Puitiiprs, Messrs. Sutherland, Hinkley, Strother, Car 
ney, Martin, and Harris concurring 

Canon 27 in part reads as follows: “The publi- 
cation or circulation of ordinary simple business cards, 
being a matter of personal taste or local custom, and 
sometimes of convenience, is not per se improper. But 
solicitation of business by circulars or advertisements 
or by personal communications, or interviews, not war- 
ranted by personal relations, is unprofessional.” 

Canon 43 as amended August 31, 1933, in part 
reads as follows: “A lawyer’s professional card may 
with propriety contain only a statement of his name 
(and those of his lawyer l 


associates ), profession, ad- 


telephone number, and special branch of the 
profession practiced.” 

The committee construed Canon 27 in ¢ 
where we said: “The question here presented is 
whether the lengthy statement of the particular 
branches of the law in which this law yer is engaged 
are such brief and concise statements of his special 
field of work as properly fall within what would be 
known as an ordinary simple business card. All that 
is stated could be summed up in a few words such as 
‘Probate and Real Estate Law” or “Probate and Real 
Estate Practice.” Any lengthly statement of a sup- 
posed specialty savors of advertising. It is quite cus- 
tomary for those engaged in the practice of patent 
law to use the words “Patent Law” or “Patent and 
Trade Mark Practice” on their cards and there is 
nothing unfit or undignified in their so doing. If, how- 
ever, they were to enumerate the many things which 
they continually do in connection with such practice 
their cards might be neither ordinary nor simple. In 


dress, 


pinion 11 


that of 
bailiffs and other court attaches under his influence, 
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committee the advertisement in 


ne pin the 
juestion not the ordinary simple business card of 
i iwye! 

We are of the opinion that the statement “Book- 
et on Patents mailed on request” should be omitted. 

We assume the inquiry covers the mailing of the 
card to manufacturers and inventors indiscriminately 
throughout the country and that no question of local 
custom is involved. So employed the card would con 
stitute a notice of a specialized legal service. 

Can te pted August 31, 1933, reads as fol 
lows: “Where a lawyer is engaged in rendering a 
specialize gal service directly and only to other 
lawyers rief, dignified notice of that fact, couched 

languas licating that it is addressed to lawyers, 
nserted egal periodicals and like publications, 
when fford convenient and beneficial informa- 
tion t s desiring obtain such service, is not 
mprope 

Th clearly im} that notices of special- 
ized legal services should be addressed only to lawyers 

We nclude it would be improper to mail such 
1 card to manufacturers and inventors 


Opinion 115 
August 27, 1934) 

Practice of Law.—Improper for an attorney to hold 
himself out as an attorney in a state in which he is not 
admitted to practice. 

Practice of Law.—Improper for attorneys to hold 
themselves out as partners when, in fact, they are not. 


\ member of the Association asks us to express 
an opiniot n the question of whether or not there 
is any professional impropriety with respect to lawyers 
practicing under the following circumstances : 

\ is regularly licensed practicing attorney in 
Minnesota ing in Minnesota, and maintaining an 
office there under his own personal supervision. B is 
a regular ensed and practicing attorney in North 
Dakota re sident of North Dakota, and maintains 
an omee it 1 Dakota 

\ and B associate themselves together, and both 
use the name A & B as a firm name on letterheads 
and on office windows in both states. Each works 
exclusively in his own office in his own state, and 
there is no division of fees, except on cases forwarded 
from one to the other. Papers issued in North Dakota 
are sign & B, by B; papers issued in Minnesota 
are signed A & B, by A. 

There is really no actual association between A 
and B unl B has a case which should be handled in 
Minnesot r A has a case which should be handled 
in North Dakota; and in either case the resident attor- 
ney acts as the attorney of record just as is usually 
done when any practicing attorney has business in 
another state and for the purpose of handling the case 
associates local attorney with himself on the case. 
[hese are border towns and the custom above indi 
cated has existed for many years 

The Committee’s opinion was stated by Mr. Car- 
NEY, Messrs. Sutherland, Hinkley, Strother, Martin, 
Phillips and Harris concurring. 

The practice is improper in that it is a represen- 
tation that A is authorized to practice law in North 
Dakota; that B is authorized to practice law in Minne- 
sota; and that A and B are in partnership, when none 
of the facts suy eth the representations. The language 


used by this Committee in ¢ pinion 81 is pertinent. We 
there said 
M ntation by a lawyer is a cardinal professional 
Of rse, no canon expressly states that a lawyer shall 
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not knowingly make any misrepresentation, but neither does 
any canon expressly state that a lawyer shall not steal prop- 
erty entrusted to him by a client. If, however, it is necessary 
to cite canonical authority for the proposition that a lawyer 
must not knowingly be guilty of any misrepresentation, such 
authority will be found in Canon 41, which provides that the 
lawyer must endeavor to rectify the results of deception. If 
he must endeavor to rectify the results of deception practiced 
by others, it is certainly implied that he must himself be free 
from all deception. So fundamental is this requirement that 
the lawyer must abstain from all acts of deception, that he is 
also required to abstain from all acts which might tend to 
mislead. 

rhe propriety of the lawyer’s conduct does not hinge on 
the fact (stressed in the inquiry) that he confines his practice 
within its legal limitations. It hinges on the representations 
which he makes to the public as to the sphere within which 
he is entitled to practice. The terms ‘Attorney’ and ‘Counsel- 
lor’ are generally understood to indicate that the person using 
such terms has been admitted to the general practice of law in 
the locality where he holds himself out as an attorney or 
counsellor. Consequently, unless these terms are qualified to 
show that the lawyer in question is entitled to practice law 
only in a limited sphere, their use by him is misrepresentation 
calculated to mislead the public.” 

In Opinion 97, in speaking of the continued use 
of a former partner’s name, we said: 

“It is manifest that a former partner may not permit the 
use of his name in the firm for the purpose of misleading his 
former clients or others into the belief that he is still an active 
factor in respect of the matters handled professionally by the 
firm. Such a course of conduct would in no respect differ from 
any other fraudulent practice made use of for the purpose of 
procuring clients and such conduct would be reprehensible 
whether or not the continued use of the firm name, under the 
circumstances disclosed, is permitted by common or statutory 
law prevailing in the community.” See also Opinion 6. 

The practice indicated is a misrepresentation that 
\ and B are in partnership, with consequent joint and 
several responsibility to the Minnesota clients as well 
as to the North Dakota clients. It is stated that the 
places in question are border towns and that the prac- 
tice set forth has been in vogue for many years. Lo- 
cal custom, if any, is unavailing as a justification. In 
the opinion of the Committee, a proper appreciation of 
professional responsibility forbids the continuance of 
such a course of conduct. 


Opinion 116 
(August 27, 1934) 


Advertising.—Ethically improper for lawyer to insert 
name in a list of lawyers published in a magazine devoted 
to insurance matters. 


A question was submitted to the Committee, 
whether a lawyer should insert his name in a list of 
insurance lawyers contained in a magazine devoted to 
insurance matters. The subscribers to the magazine 
were laymen as well as lawyers. 

The committee’s opinion was stated by Mr. H1ink- 
Ley, Messrs. Sutherland, Strother, Carney, Martin, 
Phillips and Harris concurring. 

It is obvious that the insertion of the lawyer’s 
name in the magazine, in consideration of a substan- 
tial payment, is intended to obtain professional em- 
ployment. The extent to which a lawyer can go in 
indicating his special line of practice is limited by 
Canons 43 and 46, which read as follows: 

“43. Professional Card. A lawyer's professional card may 
with propriety contain only a statement of his name (and those 
of his lawyer associates), profession, address, telephone num- 
ber, and special branch of the profession practiced. The in- 
sertion of such card in reputable law lists is not condemned and 
it may there give reference or name clients for whom the 
lawyer is counsel, with their permission.’ 

“46. Notice of Specialized Legal Service. Where a lawyer 
is engaged in rendering a specialized legal service directly 
and only to other lawyers, a brief, dignified notice of that fact, 
couched in language indicating that it is addressed to lawyers, 
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inserted in legal periodicals and like publications, when it will 
afford convenient and beneficial information to lawyers desiring 
to obtain such service, is not improper.” 

In Opinion 24 we condemned the publication of 
a lawyer’s card in association and society journals and 
programs. 

See also Opinion 36 in which a card addressed to 
lawyers stating that “he is prepared to appear for 
them” was disapproved 

In Opinion 69 we condemned publication of a 
business card in the daily papers of a Metropolitan 
City. 

We also in Opinion 107 condemned the publica- 
tion in a newspaper of a list of names with the desig- 
nation of “lawyer” after many of the names, in the 
form of a Christmas Greeting. The lawyer in that 
case, as well as in the present question was required to 
pay for insertion of his name in the list. 

The line is drawn strictly in permitting the inser 
tion of the lawyer’s name and a special branch of 
practice in a Jaw list only. The committee is of opinion 
that this means a list circulated among lawyers and 
not intended to draw the attention of the general 
public. 

It appears that this magazine is read by the lay 
public, and that the list is intended to advertise to 
laymen as well as lawyers the lawyer’s competence 
and willingness to accept employment in his special 
line. The committee therefore must disapprove. 


Opinion 117 
(August 27, 1934) 

Witnesses — Interviewing Employees of Adverse 
Party.—Lawyer for plaintiff may properly interview em- 
ployees of defendant concerning the facts before or after 
action is pending. 

We are asked if it is unethical for an attorney 
who has a claim against the owner of a store in favor 
of a person injured by falling upon a slippery floor in 
the store to interview the clerks employed there who 
were the only witnesses to the accident. The lawyer 
informs the clerks so interviewed that he represents 
the claimant and intends to call them as witnesses if 
their testimony would be helpful to his client. 

The opinion of the committee was stated by Mr. 
SUTHERLAND, Messrs. Hinkley, Strother, Carney, 
Martin, Phillips and Harris concurring. 

We see no impropriety in a bona fide attempt to 
ascertain the truth as to the condition of the floor by 
questioning the clerks in the store who are supposed 
to have knowledge of the essential facts, provided no 
deception is practiced in obtaining their statements 
and they are informed that the person interviewing 
them is the attorney for the claimant or represents 
him. 

The ascertainment of the truth is always essen- 
tial to the attainment of justice and it is the duty of 
the attorney to learn the facts by every fair means 
within his reach. Canon 39 recognizes this principle 
wherein it states: 

“If the ascertainment of truth requires that a lawyer should 
seek information from one connected with or reputed to be 
biased in favor of an adverse party, he is not thereby deterred 
from seeking to ascertain the truth from such person in the 
interest of his client.” 

In Opinion 12 we held that after a trial resulting 
in a defendant’s conviction, his attorney might prop- 
erly endeavor to secure a retraction from one of the 
witnesses for the prosecution. 

In Opinion 101 we held that it was professionally 
proper for a lawyer representing a client charged with 








crime to interview witnesses called for the prosecution 
on the previous trial of another alleged participant. 

Canon 9 does not forbid interviews with employees 
of the opposite party. That Canon states: 


“A lawyer should not in any way communicate upon the 
subject of controversy with a party represented by counsel; 
much less should he undertake to negotiate or compromise 
the matter with him, but should deal only with his counsel.” 
It is the party (not the clerk in the store) who is rep- 
resented by counsel. 

In the opinion of the committee, therefore, no 
impropriety is involved in seeking interviews with the 
employees as set forth in the inquiry 

Opinion 118 
(December 14, 1934 

Employment—Attorney in Public Employ.—A county 
attorney, whose duty it is to prosecute crimes committed 
within the county, while in office, may not properly under- 
take to obtain a pardon or parole of one convicted of a 
crime in another county. 

The Ethics Committee of the Minnesota State 
Bar Association submits the following question: 

A county attorney, whose duty it is to prosecute 
crimes committed within his county but who is per- 
mitted by statute to practice law while in office, is 
approached by the family of one convicted of a crime 
in another county with a view to his employment to 
appear before the Board of Pardons and/or Parole 
Board in the convict’s behalf. He did not participate 
in the prosecution of the convict and had no previous 
knowledge of the facts of the case. May he properly 
accept employment ? 

The Committee’s Opinion was stated by Mr. 
ARANT, Messrs. Carney, Sutherland, Strother, Mar- 
tin, Phillips and Harris concurring. 

A county attorney is attorney for the state in the 
general matter of the enforcement of the criminal law, 
although the sphere of his activity is limited to a par- 
ticular county. It would be manifestly improper for 
him to represent one whose conviction he had brought 
about in an attempt to obtain a pardon or parole. In 
so doing he would be nullifying, in the hope of per- 
sonal gain, the results of the performance of his duty 
as attorney for the State. It is not different in prin- 
ciple when he seeks to nullify the results of the per- 
formance of duty by another attorney for the state 
with reference to the same general subject matter. 
The statutory permission to practice law while in office 
must have been intended to be limited to matters in 
which the State is not a party. For one county attor- 
ney to engage in undoing the work of another would 
present an appearance of confusion and pulling at 
cross purposes that would tend to diminish the pub- 
lic’s confidence in and respect for law enforcement. 
The application for a pardon or parole appears to be a 
proceeding in which the State is interested adversely to 
the convict. The convict’s representation should be 
left to those who are not attorneys for the State. In 
Opinions 16, 30, 34 and 77 this Committee has dealt 
with situations to which the general principies herein 
involved were applicable, and in each of which the 
conduct of the lawyers was held to be professionally 
improper. The question submitted is, therefore, an- 
swered in the negative. 





Opinion 119 
(December 14, 1934) 
Professional Card in Reputable Law List.—Reference 
therein to other attorneys is permissible. 
A member of the Association asks as to the pro- 
priety of an attorney giving in his card, inserted in a 
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eputable law list, reference, not only to clients for 
which he is insel, but also to attorneys. 

The ¢ ittee’s Opinion was stated by Mr. Mar- 
rIN, Messrs Carney, Sutherland, Strother, Phillips, 

Harris and Arant concurring 

Propet wer to the question lies within the 
meaning of Canon 43 as amended in 1933, which is: 

A lawyer’s professional card may wi ith propriety contain 
only a state t of his name (and those of his lawyer asso- 
iates), profession, address, telephone number, and special 
branch of the fession practiced. The insertion of such 
card in reputable law lists is not condemned and it may there 
give references or name clients for whom the lawyer is coun- 
sel, with their permission 

The Canon permits the giving of references or 
the naming of clients—either or both. The word “ref- 
erences” les not only that which, but any one 
who, is or may be referred to. We can conceive of no 
valid reason why lawyers should not be among those 
named in the professional card as references. 

A lawyer should not be denied the benefit of the 
esteem in which he is held other members of the 
professiot 1 the public is usefully served in being 
directed to reliable sources of information of value in 
determining selection of counsel. 

With the consent of the ones named as refer- 
ences, su rd may properly appear in a reputable law 
list. 


Opinion 120 
(December 14, 1934) 

Solicitation.—A circular signed by a lawyer of El Paso, 
Texas, addressed to “Members of the American Bar” so- 
liciting employment in suits for divorce to be brought by 
citizens of the United States at Juarez, Chihuahua, Mexico, 
and stating minimum fees and basis of division thereof with 
lawyer who forwards business, is not a brief, dignified 
notice of a specialized legal service sanctioned by Canon 46, 
but is a solicitation of business contrary to Canon 27. 

The 
on whether the 
sanctioned by Canon 46. 

The Committee’s Opinion was 
Puiturps, Messrs. Carney, Sutherland, 
tin, Harris and Arant concurring. 

Canon 46 read as follows: “Where a lawyer is 
engaged in rendering a specialized legal service directly 
and only to other lawyers, a brief, dignified notice of 
that fact, couched in language indicating that it is 
addressed to lawyers, inserted in legal periodicals and 
like publicati when it will afford convenient and 
beneficial information to lawyers desiring to obtain 
such service, is not improper.” 

Under the heading “Addenda” 


Committee is requested to give its Opinion 


circular set forth in the Note 1, 


stated by Mr. 
Strother, Mar- 


ms 


the circular, set 


out in Note 1, quotes Canon 46 and states that the 
matter in the circular, in the opinion of the writer, 
cones within the spirit of that Canon 

We disagree. First, divorce practice is not a spe- 
cialized legal service. Any competent general practi- 
tioner can handle it. Secondly, the circular is not a 
brief, dignified notice. It contains a misleading state- 
ment as to the validity of Chihuahua divorces. (Note 
2). It is a plain solicitation of business from other 


lawyers, condemned by Canon 27 and our Opinions 1, 


11, and 3¢ 
Norte 1 
CAS-MEXICO LAW OFFICES 


American Counselor 


El Paso, Texas 
In Re: 
CHIHUAHUA, MEXICO, DIVORCE LAW 
To the Memt f the American Bar 
May we announce the establishment (1933) of these of- 
fices, specializing in Juarez divorces for American Clients 
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liberal divorce laws are 
The intolerance of the 


However you may feel personally, 
on the way; and we think to stay. 
ages gradually disintegrates. 

While sometimes abused, liberal divorce laws do give 
relief to thousands of couples in the direct marital distress and 
bondage. Regardless of legal technicalities and conflicts, FOR- 
EIGN DIVORCES IN MOST CASES DO WORK; usu- 
ally by agreement or under circumstances free from contest. 

Juarez is now issuing more divorces annually than Reno 
and we think safer in this: Sustainable on grounds of interna 
tional comity. Chihuahua never made the Judicial blunder (as 
was made by some of the southern states of Mexico), always 
requiring personal service on defendants when residence known 

Note Weber vs. Weber, page seven, enclosed booklet—lead- 
ing New York case sustaining a mutual consent Mexican di- 
vorced, secured IN ABSENTIA. 

We thought you might like to have in your files our en 
closed brochure on the subject of foreign divorces in general 
and the Chihuahua divorce law in particular. This brief out 
lines 

1. The twenty grounds available under Chihuahua law. 

A brief resume of the law itself. 
3. Many legal authorities sustaining foreign divorces. 
4, An English translation of the law in full, 
From the enclosed copy of our office forms you will get 
a clear conception of the working of this law. You will note 
the usual total cost in uncontested cases is $125.00—formerly 
much more. When possible our American attorney correspon 
dents should collect their fees above that amount, but when 
this is not possible we are glad to allow them a forwarding 
fee of $25.00. These divorces cost us, first and last, $75.00. 
Our margin is modest, but our volume is large. 

If and when interested, will be glad to go into details from 


oe) 


time to time. 
Very truly yours, 
(Signed) - — 
Director.” 
Note 2. 
See Art. AmerIcAN Bar JouRNAL, 


May, 1932, Page 307. 
Matter of Alzmann vs. Maher 231 A. D. (N. Y.) 139. Re- 
port Committee on Professional Ethics and Grievances 1934. 
(Reports American Bar Association Vol. 59, page 523.) 


Suggestion Concerning a Pension and Assistance 

Fund 
has received the following letter 
from Judge Jasper Y. Brinton, of the Court of Appeal, 
Mixed International Court of Egypt. It contains a 
suggestion which Bar Associations in this country may 
find of interest: 

“For those Associations that are seeking to in- 
crease the usefulness of the Bar, I venture to offer the 
following information: ‘There lie before me seven 
briefs filed by counsel on appeals. Each of them bears 
a blue stamp with the inscription (translated), “Treas- 
urer of the Bar Association, Pension and Assistance 
Fund, 20c.’ Some of the briefs also bear two red 
stamps of similar denomination. These samples mean 
that for each brief twenty half-dimes or one dollar has 
been paid over to the Pension and Assistance Fund of 
the Bar. This fund, which is growing rapidly, has 
been established to furnish assistance to needy mem- 
bers and a retiring pension to disabled members. 
There are various other sources for replenishing 
this fund, but this stamp tax on briefs is a principal 
one. The scheme has been a marked success in this 
Bar, and it occurred to me that some of the progressive 
Bar Associations in the United States might devise a 
method of using it for the same purpose.” 

Jan. 3, 1935. 


The JOURNAL 


Binder for Journal 

The JourNAL is prepared to furnish a neat and service- 
able binder for current numbers to members for $1.50. The 
price is merely manufacturer’s cost plus expense of pack- 
mailing, insurance, etc. The binder has back of art 
with the name “American Bar Association Jour- 
Please send check with 
Chicago, Ii! 


ing 
buckram, 
stamped on it in gilt letters. 
Dearborn St., 


nal” 
order to JourNAL office, 1140 N. 








A Department Devoted to Recent Books in 


CURRENT LEGAL LITERATURE 





Law and Neighboring Fields and to Briet 


Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 


Among Recent Books 


HE PLANNED Economy in Soviet Russia. By 

Kdward Lamb. 1934. Philadelphia: Dorrance 

& Company, Inc. Pp. 193. The author of this 
“Impartial fearless criticism’’ describes himself as a 
liberal lawyer, neither “doctrinaire nor didactic.” He 
has been in Russia, he says, and his attempted English 
shows evidences of his travel. The book is not easy 
to read. It could not have been easy to write. On 
page 27 he says: 

“The enormity [sic] of the tasks of the Central State 
Planning Department (Gosplan), as well as of the dozens of 
scientific institutes and departments, is readily perceivable, es 
pecially for those determining such matters as capital expendi 
tures, and allocation of contemplated revenue.” 

He is much impressed by the procedure in the 
Soviet courts and the disregard of precedent and for 
mality. He says of our own Supreme Court—but why 
extend the author’s audience? He places the simplest 
words in quotation marks and is lavish in the use of 
italics but he has accomplished what he set out to do, 
and this is just one more book about Russia. 

Chicago MitcHett D. FOLLANSBEE. 


The College of Justic e: Essays on the Institution 
and Development of The Court of Session. By Robert 
Kerr Hannay, 1933. Edinburgh and London: William 
Hodge & Company, Limited, Pp. 176.—Last year the 
author, the Fraser Professor of Scottish History in 
the University of Edinburgh, issued an interesting his- 
torical work, Acts of the Lords of Council in Publi 
Affairs, 1501-1554. This present work deals solely 
with the administration of justice, and is a series of 
essays on the evolution of the court of session, the col- 
lege of justice and the faculty of advocates—what we 
would call a Law Society. 

It is well known that Scottish law is largely based 
upon the civil law of Rome: but it is not so well known 
that the highest court of Scotland (excluding, of 
course, the House of Lords) owes much of its origin 
and development to the Popes of Rome. The enthu 
siastic Scot, indeed, traces “the sessions” back to King 
Aidan in the sixth century, but in historical times, at 
least, the lords of session bore much the same relation 
to the privy council as the star chamber and the 
original exchequer chamber did to the privy council in 
England. And in both countries the elementary right 
and duty of the King to see that all his subjects got 
their legal rights led to the activities of his council and 
the formation and evolution of courts. The turning 
point of Scottish judicature was in 1532: before that 
time, the highest court was a mixed body of “Lords of 
Council” and “Lords of Session,” some of these 
officers of state and privy councillors, others merel) 
of sessions. 

After long and serious complaint and many 
serious attempts to form satisfactory and efficient 
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legal tribunals, largely, it would seem, through the 
efforts of secretary Erskine, Pope Clement VII in 
1531 issued a bull in which after stating the earn- 
est desire of King James V to establish a college 
of judges for the decision of civil causes, half of its 
members to be churchmen, and as there were no 
funds available for the purpose, the Pope had been 
asked to impose a subsidy upon the prelates, he 
proceeded to ordain that so long as James and his 
successors remained faithful to Rome, the prelates 
should contribute annually 10,000 ducats for the 
purpose. If the Pope ever supposed that this 
annual sum would be spent on judicial salaries, he 
was grossly deceived; moreover the prelates, led 
by the archbishop of St. Andrews, fought against 
the levy. An act of parliament was passed, often 
erroneously supposed to have instituted the col- 
lege of justice and the court of session: James 
was wrangling with his disaffected prelates over 
the tax, and nothing could be done definitely until 
that matter was settled: moreover, James was 
busied with military preparations for a war with 
his southern neighbor. The proper number of 
lords of the college of justice, however, was ap- 
pointed, and a sort of a settlement being in sight, 
the Pope Paul III, succeeding Clement VII in 
1534, granted a bull in the spring of the following 
year creating the College of Justice. This provided 
that the Scottish prelates were to contribute an 
nually 10,000 ducats (gold) for the institution of a 
college to consist of worthy and literate persons, 
appointed by the crown to decide civil cases, one- 
half of their number to be churchmen. The King 
informed the Pope that he with the advice of his 
parliament had actually instituted the college with 
a president who must be a prelate, and fourteen 
men, of whom seven were, and were invariably to 
be, ecclesiastics, all nominated by himself. 

The subsequent evolution of the courts is fully 
explained in this learned book; and the eminence 
of the lords is universally admitted. 

It is not without interest to note that sometimes 
the judges were not too sure of their salaries; and for 
a time, “sentence silver” that is, one shilling in the 
pound (five per cent of the amount recovered), or £5, 
if the decree was in facto to be paid by the loser, was 
assessed for the purpose, to be abolished only in 1641. 
There was something not far removed from a 
strike on the part of the judiciary in 1546. As to 
counsel, professional advocates were common as 
early as the fifteenth century. It is interesting to 
note that in 1535 a royal letter was sent by the 
King, stating that he was daily troubled by com- 
plaints that his poor subjects suffered because of 
their inability to pay advocates, and ordering the 
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iges t ma f 1 conscience to be 
led pauperum” (i. e., “advocate of the 
or.’’) pt ion was made for a fee of £10 
early from t public treasury to this advocate. 
A f iS give f the evolution of the 
fession of advocate in the concluding chapter. 
It ecause one of my kinsmen was a 
é | vyer Edinburgh, that I find 
his book s teresting; but I heartily recommend 
eve f the legal profession 
WILLIAM RENWICK RIDDELI 
()so | rant 
The Famil 1 the State: Select Documents. By 
Sophonisba P. Breckinridge 1933. Chicago: Uni- 
versity of Chicago Press, Pp. xiv, 565.—This book 
has been prepared as a texth and a reference 
volume. Thi luction says 
“It should be kept in mind that the point of view 
f the student that of the prospective social worker 
who will be 1 on to counsel and assist in the most 
lificult and distressing experiences in family life, 
having in mind the possibility of rescuing from the 
wreckage all possible values for all members of the 


family gt is very different from that 


purpose 





f the lawyer nd the materials, while to an extent 
lentical with t e presented in a volume on the 
Law of D Relations, must contain many other 
<inds of suggestive documents 

“In general, as in urse, the chief sources 
of information are j al decisions and statutory 
enactments hese are, however, supplemented by 
some statistical data, by commentaries, and by the re- 


ial investigations which throw light 
f the not infrequent conflict between 


sults f cert 
upon the sour 


the legal and the social work point of view. 
“The sources are mainly statutes, legislative or 
parliamentar liscussion, and judicial decisions or 


rather to indicate the general body 
of opinion as authorities on the precise law.” 
Among the subjects more extended 
abolition of the clandestine (com- 
child marriages, uniformity in 
-al rights of husband and wife 


commentaries 

thar 
receiving 
treatment are 
mon-law) marriage, 


marriage 


1- + ¢ 
iws ¢ rt 


each in the person of the other, property rights of 
husband and wife, parent and child, guardianship, 
a loption le and dive Tce 
HorneEc_it HArt 

Ha tford T log i] Seminary 

Ethical Systems and Lega! Ideals. By Felix S. 
Cohen. 1933. New York: Falcon Press, Inc. Pp. 
xi, 303—Any work on the philosophy of the law by 


7 ' 


American lega 
have undoubtedly 
on the foundati 
the New Yorl 


should be welcome, since there 

been too few of them. This essay 
ns of legal criticism by a member of 
Bar represents therefore a type of legal 
writing which should be encouraged. On the whole, 
the work is a scholarly one, with right aims and sound 
ideals. The very rightly holds that people can, 
within limits ide good by law: that the United 
States needs rather than fewer laws: that the 
law has no funct other than the promotion of the 
good life 1 that conservatism in law is frequently 


writers 


rT 
a 


the idealizati f vyesterday’s misfortunes, or, as 
Voltaire said, that lawyers are frequently the con- 
servators of ancient abuses. With all this we can 


id therefore one regrets to add that 
t grappled fully with the difficulties 


cordially agree 
Dr. Cohen has 
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of his subject. He seems to think that ethics can be 
easily reduced to a science, and that a scientific social 
ethics can thus become the foundation of a scientific 
legal system. He says, for example, “positive science 
plays in ethics a role similar to that which mathe- 
matical science plays in physics.” Thus he brushes 
aside as unworthy of notice the whole school of ethical 
and scientific writers who hold that ethics and science 
have no necessary relation. Professor Westermarck, 
for example, in his Ethical Relativity tells us that all 
moral judgments are dominantly emotional in nature 
and cannot be characterized as true or false, but only 
as good or bad. The propositions of science, how 
ever, are always either true or false. According to 
Westermarck and the pure scientists generally, ethics 
and religion move in another world. Now the writer 
of this review sympathizes with Dr. Cohen’s position 
and agrees with him that “it is notorious that social 
science freed from ethical thought produces a horrid 
wilderness of useless statistics.” But it is necessary 
to point out that Dr. Cohen has ignored rather than 
grappled with the problem. To make matters worse, 
he argues that the only scientific ethics is hedonism, 
and thus attempts to revive and reinstate Bentham’s 
utilitarianism in political and legal philosophy. Thus 
he invites the scorn of behaviorists and other objec 
tivists who would not allow that any such subjective 
element as feeling has any place in science. This is 
all the more the pity because an ethics of universal 
order would have served Dr. Cohen’s purpose even 
better than hedonism. It is te be hoped that Dr. Cohen 
will produce soon another work in which he takes more 
fully into account the methodological problems in- 
volved in the social and legal sciences. 
Duke University. Cnartes A. ELtwoop. 


Leading Articles in Current 
Legal Periodicals 


Illinois Law Review, January (Chicago. Ill.)—Life Insur 
ance Reorganization, by David A. Watts; The Torts Restate- 
ment, by Leon Green; The Mirage of Constitutionalism, by 
E. F. Albertsworth. 

The Canadian Bar Review, December (Ottawa, Ontario) 

A Critique of Canadian Criminal Legislation (Part IT), by 
George H. Crouse; Lord Reading: Lawyer and Diplomat. by 
H. Carl Goldenberg; Problems of Legal Education (Part 
IIT), by W. S. Montgomery; Quebec Law of Evidence Com- 
pared with That of France, by O. S. Tyndale. 

Rocky Mountain Law Review, December (Boulder, Colo- 
rado)—Democracy Versus High Standards; The American 
Lawyer’s Dilemma, by James Grafton Rogers: The Pledgee’s 
Right to Stock Dividends Without Shareholder’s Liability. 
by John Raymond Sawyer; Judicial Remedies for Breach of 
Contract: Damages, by Norman Baker and R. Franklin Mc- 
Kelvey. 

Commercial Law Journal, November (Chicago, Itl.)— 
Foundations of the Law of the Land in the Old Testament, by 

H. Hartogensis; Judicial Regulation of Law Practice in 
Missouri, by Carl Langknecht; Progressive Innovations and 
Human Apathy, by Sol Weiss; The National Bankruptcy 
Conference, by Reuben G. Hunt; The Frazier-Lemke Act. by 
Edwin A. Krauthoff; Strike Psychology, by Wm. B. Hen 
derson. 

Wisconsin Law Review, December (Madison, Wisconsin) 
—The Work of the Wisconsin Supreme Court for the August, 
1933 and January, 1934. Terms: I. Statistical Survey, by 
Thomas S. Stone: II. Banking and Negotiable Instruments, 
by Roger C. Minahan; III. Contracts, by Miles Lambert; IV 
Criminal Law, by George Bowman: V. Evidence, by Barney 
B. Barstow: VI. Insurance, by N. P. Feinsinger: VII. Mort- 
gages and Real Pronertv, by Ralph M. Hoyt; VIII. Negli- 
gence, by Richard V. Campbell; TX. Pleading, Practice and 
Procedure, by A. W. Kopp; X. Probate, by Carl H. Daley; 
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XI. Taxation, by Theodore W. Brazeau; XII. Workmen's 
Compensation, by Mortimer Levitan and George C. Berteau. 

Washington Law Review, December, (Seattle, Wash.)— 
Conditional Sales and Chattel Mortgages, by William F. Starr; 
The Status of Mining Locations in Washington, by Edward 
F, Medley. 

Texas Law Review, December (Austin, Texas) — The 
New Rule-Making Power of the United States Supreme 
Court, by Joseph A. Wickes; Burden of Proof and Presump- 
tions, by Roy Robert Ray. 

Cornell Law Quarterly, December (Ithaca, New York)— 
The “Actual Controversy” in Declaratory Judgments, by John 
A. Schroth, Jr.; The Uncontradicted Testimony of an Inter- 
ested Witness, by Sidney S. Bobbe; Legal Theories of Money, 
by Phanor J. Eder. 

Yale Law Journal, December (New Haven, Conn.) 
Railroad Reorganization Under Section 77 of the Bankruptcy 
Act: New Legislation Suggested, by Louis B. Wehle; Law— 
An Unscientific Science, by Edward S. Robinson; The Career 
of Judges and Prosecutors in Continental Countries, by Morris 
Ploscowe. 

Georgetown Law Journal, November (Washington, D. C.) 
—Military Training in Land Grant Colleges, by Elbridge 
Colby; Provisional Arrest and Detention in International 
Extradition—A Survey of Practice and Procedure, by Har- 
old Gill Reuschlein. 

Havard Law Review, December (Norwood, Mass.) 
Some Implications of Experimental Jurisprudence, by Fred- 
erick K. Beutel; Government in Ignorance of the Law—A 
Plea for Better Publication of Executive Legislation, by Erwin 
N. Griswold; Aviation Under the Common Law, by Francis 
H. Bohlen; The Business of the Supreme Court at October 
Term, 1933, by Felix Frankfurter, Henry M. Hart, Jr. 

Michigan Law Review, December (Ann Arbor, Mich.) 
The Economic Aspects of Inflation, by Leonard L. Watkins; 
Effects of Inflation on Private Contracts: Germany, 1914-1924, 
by John P. Dawson; Federal Regulation of Motor Carriers, 
by Paul G. Kauper. 

The Journal of Criminal Law and Criminology, November- 
December (Chicago, Illinois)—Piracy Cases in the Supreme 
Court, by James J. Lenoir; Body- - uild in Illinois Convicts, by 
H. Gray; Jury Reform in Italy, by Morris Ploscowe; Steril- 
ization in Wisconsin, by Frank C. Richmond; Training for 
Prison Service, Thorsten Sellin; Why Prisons Fail, by Ray 
gi 3 Simpson; After Careers of Paroled Criminals, by ond 
W. Sampson; Identification Testimony, by Henry B. Brown; 
Abolition of the Grand Jury, by Albert Lieck. 

John’s Law Review, December (Brooklyn, N. Y.) 
Cunsthnsiienties of the Seruvition Exchange Act of 1934, by 
Jacob Lippman; Revocability of Trusts in Personal Property 
in New York, by Philip M. Payne; Historical Aspects of 
Habeas Corpus, by Albert S. Glass; The New York Mortgage 
Moratorium Statute, by Milton H. Feinberg; Foreseeability 
and Recovery in Tort, by David S. Edgar, Jr.; Cooperation 
Between Press and Bar, by Terence J. McManus. 

Nebraska Law Bulletin, November (Lincoln, Nebr.) Leg- 
islation: Subject, Title and Amendment, by Maurice H. Mer- 
rill; Admission to the Bar and Disbarment, by J. Leonard 
Tewell. 

Mississippi Law Journal, December (University, Miss.) 
Legal Medicine by A. J. Harno; Suit by a Foreign State 
Against a State of the Union: Monaco vy. Mississippi, by J. J. 
Lenoir; A Re-examination of our Legal Rights, by W. S 
Malone; Comments on Municipal Government in Mississippi, 
by Kenneth P. Vinsel. 

The University of Chicago Law Review, December (Chi- 
cago, Ill.)—This Thing Men Call Law, by Joseph C. Hutche- 
son, Jr.; The Criminal Aspects of an Income Tax Strike, by 
*. W. Puttkammer and Kenneth C. Sears; Receivers and 
Leases Subordinate to the Mortgage, by Sheldon Tefft; Mar- 
ket Manipulation and the Exchange Act, by James William 
Moore and Frank M. Wiseman; Conflicting Interpretations of 
Retail Sales Tax Laws, by Neil H. Jacoby; The Citizenship 
Act of 1934, by Lester B. Orfield. 

Virginia Law Review, December (University, Va.)—Crim- 
inal Law Aspects of the Securities Exchange Act of 1934, by 
William B. Herlands; The Influence of Disputants over Pro- 
cedure in International Courts, Norman L. Hill. 

University of Cincinnati Law Review, November (Cin- 
cinnati, Ohio)—Report of the Cincinnati Conference on the 
Selection and Tenure of Judges in Ohio; Resume and Inter- 
pretation of Conference Ballots, by C. Fred Luberger. 

Philippine Law Journal, October (Manila, P. I.)—A Short 
Study of the Philippine Revised Penal Code, by José A. Jav- 


ier; Court Sessions Outside the Regular Place for Holding 
Trials, by Tiburcio S. Cervantes. 

United States Law Review, November (Concord, N. H.)— 
Liberty under Law and Administration, by William Harman 
Black; Runaway Vehicles and Collisions with Stationary Ob 
jects, by L. Le M. Minty. 

The Journal of Air Law, January (Chicago, Ill.) —The 
Problem of Workmen’s Compensation in Air Transportation, 
by Roy E. Roos; Workmen’s Compensation Acts and Aircraft 
Accidents, by Carl Zollmann; The Warsaw Convention and 
the C.I.T.E.J.A., by Stephen Latchford; New Powers of 
the Interstate Commerce Commission over Air Transporta- 
tion, by R. Granville Curry. 

Marquette Law Review, December (Milwaukee, Wis.) 
The Defendant Insurance Company in Automobile Cases, by 
James E. Coleman; Full Faith and Credit Clause as Applied 
to Enforcement of Tax Judgments, by Clark J. A. Hazelwood; 
The Presumption Against Suicide as applied in the Trial of 
Insurance Cases, by Howard A. Hartman. 

Minnesota Law Review, January (Minneapolis, Minn.) 
Circuity of Lien—A Problem in Priorities, by Carville D. 
Benson, Jr.; Bringing in Third Parties by the Defendant, by 
Dale E. Bennett; Suggested Limitations of the Public Policy 
Doctrine, by Charles B. Nutting. 


Review of Recent Supreme Court 
Decisions 
(Continued from page 106) 


out that the powers of the lower federal courts are 
dependent on Acts of Congress, and that Section 65 is 
controlling here. With respect to a contention that 
the state and federal laws are in conflict, the Court 
said ; 

Petitioner insists that there is such disagreement since 
the State statute diminishes the power of the U. S. Dis- 
trict Court to direct its receiver to operate the business of 
the company. Also because by requiring bond to secure 
taxes, the statute creates an unlawful preference of State 
over the United States in respect of collections. And 
finally because, in the circumstances here presented, it is 
impossib le for the receiver to comply with the prescribed 
requirements; and, unless relieved from them, he “must 
cease receivership operations that are essential to the con- 
servation of assets and the general purposes of the receiver- 
ship.” 

Manifestly the diminution, if any, of powers possessed 
by District Courts prior to its enactment results from Sec- 
tion 65, Judicial Code. The ultimate inquiry is whether 
Congress can withhold from District Courts the power to 
authorize receivers in conservation proceedings to transact 
local business, contrary to State statutes obligatory upon 
all others. 

That Congress has such power we think is clear, and 
the language of Section 65 leaves no doubt of its exercise. 

The accepted doctrine is that the lower Federal Courts 
were created by the Acts of Congress and their powers 
and duties depend upon the acts which called them into ex- 
istence, or subsequent ones which extend or limit. 
Whatever may be the inherent power of a court incident to 
a grant of jurisdiction . . . there seems no ground what- 
ever for saying that Congress cannot withhold or withdraw 
from courts of equity the right to empower receivers in 
conservation proceedings to disregard local statutes. 

The suggestion that to require petitioner to observe 
local laws would give the State inequitable priority over the 
United States as to taxes lacks merit. If any such result 
should follow it would accompany permissive action of Con- 
gress. 

And if the receiver cannot og 5 to carry on the 
Company’s business according to the plain direction of Con- 
gress he must pursue some other course permitted by law. 

The same statute which required receivers to observe 
the laws of the State, gave permission to sue them in State 
courts under stated circumstances. It was enacted more 
than forty years ago and seems to have been commonly re- 
garded as within congressional authority 


The case was argued by Mr. Ernest C. Carman for 
the petitioner, and by Mr. H. H. Linney for the re- 
spondent. 
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The Brief Is Peculiar and Exacting but the Busy Lawyer Does not often Find Time to Cul 


tivate an Art Which Should Be the Pride of His 


Most Bi 1¢ fs Descend. 
Chem—The “Di 
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ie Use and 


Profession—Low Estate to Which 


and Some of the More Glaring Faults to Be Found in 
rest Method” and the “Record Method” of Writing the 
Misuse 


of Authority—Other Criticisms 


By Howarp C. Westwoop* 


N view of part they play in forming the courts’ 
opiniot somewhat disturbing to discover the 
low estat vhich most briefs descend. The sim- 
plest <« ul and persuasive presentation 
are ignored e reference to the more glaring faults 
may not be 
\ cat feature of the brief is the statement of 
points. TI] portance of the device is manifest. The 
judge want mething that will enable him with a 


glance to see not only what the case is about but also 


how the argument is shaped. Whether or not he exam- 
ines the brief before oral argument, such an index 
assists him p the argument more easily and sym 


1 


patheticall be more patient with the presentation, 





and to concentrate upon those portions on which he 
particul I s enlightenment. Yet all too frequently, 
despite rul f « , the statement is either omitted 
or fails to fulfill its function. How often must the 


9 statement containing 


harried judge sigh at readin 
mmittal points as, “The decision below 


only sucl 


s contrary) rinciple,” and “The decision below is 
contrary to authority.” Even otherwise incompre- 
hensible argument may be saved by a patient judge if 
he has before him a serviceable statement. And the 
lawyer himself will benefit greatly by the discipline and 
the form it rted to his presentation if he has properly 
worked out points 

Closel sociated with the statement of points is 


the statement he questions to be decided. There is 





the risk of ng content through over generalisation, 
but if this led the tactical value is great. Point 
is at once given the argument and, if the questions are 
included beforehand, the statement of facts is incal 
culably aided by significant focus. It is unfortunate 
that briefs usually do not include this feature. Those 
of the Off f the United States Solicitor General 
demonstrat th what peculiar skill it may be em- 
ployed ; 

The su rv of the argument also serves some- 
what the function as the statement of points 


The difference, however, is not sufficiently kept in mind: 
rather than to guide. It should include 


the complet reument, stating it once and for all in 


it is to sun 


the most persuasive manner. Here, if ever, the syllo- 
gism or dilemma can be put compellingly and the 
rhetoric of the epigram, hazardous elsewhere, has its 


place. Whetl should be included at the beginning 


or the end of argument depends upon courts’ rules and 

lawyers’ tast but it is very effectively employed at 

* Mr A ‘ ected with a Washington firm 

ast yea w kK Mr. Justice Stone of the United 

States § ( a luring t ter service he reached the 

onclusion that ng should reall be 1 about what judges have 
this articl 


the end, for there the emphasis it affords is especially 
strategic. 

The argument itself is a problem individual to each 
case and lawyer. But there are certain matters of style 
that demand attention. The extent to which standards 
of concision and brevity are violated is alarming. It is 
impossible to tell how this affects the decision of cases, 
but one would think that professional pride if nothing 
else would curb the rambling discourse that fills so 
many pages. The evil obtains even where there is spe 
cific admonition from the court to maintain appropriate 
bounds, notably as in the United States Supreme Court 
rules for petitions for certiorari. It is amusing that 
usually not only the coherence but the merits of the 
argument vary inversely with the size of the brief. 

At some time the thought apparently went abroad 
that the ideal brief is one that will disclose the full 
argument upon any single page, and many lawyers 
adhere strictly to the principle. Yet if the argument 
is adequately organized and summarized there is little 
excuse for repetition. And there is never excuse for 
repeating the same argument under differently entitled 
points; that simply throws doubt on the strength of 
the case. 

The briefs emanating from the Office of the United 
States Solicitor General are an admirable example of 
efficient restraint. In petitions for and in opposition 
to certiorari, they very rarely exceed ten or fifteen 
pages and adequacy is not sacrificed. Such a treatment 
inspires confidence. 

\side from being brutally long-winded, the most 
common failings of the argument are the “digest 
method” and the “record method” of writing. The 
former consists of confining argument largely to ex- 
tracts from the digests—or so it appears; the latter of 
copying pages from the record. Properly this is not 
argument at all. Of the petitions for certiorari in the 
United States Supreme Court, which furnish the best 
available cross section of the American bar’s product, 
almost every third one is guilty of these faults. There 
is little or no analysis, and nothing is less reliable or 
more suspicious than the mere invocation of a series of 
cases, even when adequately stated, or the bare quota 
tion of an arid record. 

The use of authority presents a vexing problem. 
The chief difficulty is that it has not yet been sufficiently 
impressed upon the bar that law is not found but is 
made by the judges. The first question in deciding how 
to employ precedent should be whether the particular 
court will be likely to adhere to precedent simply be- 
cause of the principle of stare decisis. There are some 
instances where it is very probable that a court will be 
concerned only to maintain a position strictly in accord 








ers 
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with past decisions, as in the interpretation of stand- 
ardized clauses in certain types of contracts, such as 
insurance policies, or in dealing with a technical or a 
more or less unfamiliar subject, such as patent or 
admiralty law. Beyond such relatively few categories, 
most appellate courts are ready enough to take a fresh 
view of justice and want only constructive aid. To that 
end the use of authority has two functions: illustration, 
and the definition of decisions which will serve as a 
foundation. 

One would guess that the former function would 
ve commonly employed, schooled as lawyers are in 
analogizing and in the “supposing” of the class room. 
Yet the fact is that in his brief the lawyer seems op- 
pressed with the feeling that his reasoning must be the 
servant of his authorities, with the result that his argu- 
ment often becomes heavy from forced subordination, 
when it might be lightened by using the cases merely to 
illustrate, like pictures in a book. 

The second function is familiar enough. The diffi- 
culty is that the definition is not sufficiently precise. 
Of course a lawyer wants to milk a case for all it is 
worth. But some cases are dry, and some will give 
precious little; and one may as well be frank about it. 
No matter how prone the judges are to write opinions 
as though “the point is settled by authority,” it must 
be apparent that they have not forgotten that cases can 
be distinguished ; and of all the weaknesses that a brief 
can present to a wary opponent the most telling is that 
of an authority-foundation which has not allowed for 
the embarrassing facts that lurk in every case. 

An annoying detail is that of citing numbers of 
cases. It is sometimes justifiable in footnotes to provide 
the court with a large share of the authority. But the 
string citation should be sparingly used. The brief that 
contains two pages of citations with the lazy state- 
ment that “the following cases are in accord” gives a 
ludicrous appearance. Strangely enough, some text 
books on brief writing contain model briefs which fall 
into such an error. The least that should be done, if a 
large number of cases is to be cited, is to make some 
classification. And even if the facts of the cases are 
recited there is danger of giving the impression of the 
“digest method.” The key number may be a useful tool 
for research, but it will not write a brief. 

An equally grievous and very common use of 
authority is the quotation. Instances where quotation 
is justified are rare. Now and then a judge has made 
some pithy statement that may be quoted to advantage. 
Occasionally a dictum is of peculiar import and bears 
reproducing. But typically quotation is meaningless 
without a statement of the facts of the case, and with 
the facts it is likely to be needless repetition of a point 
already made and more neatly clinched otherwise. 

Evaluation of authority is not often attempted. 
Yet it is very helpful. The relative value of most cases 
is apparent on their face. But now and then extraneous 
factors give a case peculiar significance. The local 
standing of the judge, local disputes that have evoked 
special consideration, a unique position in a line of 
cases, notice and elaboration received in legal periodi- 
cals and casebooks, and in other jurisdictions—such 
factors should be disclosed to an unfamiliar court. 

Non-case material has been treated disparagingly 
by most brief-writing texts. Briefs themselves rarely 
resort to it, and usually when they do it is only to the 
extent of citing some encyclopedia or compilation which 
has little value save as a supplement to digests. It is 
perfectly legitimate to give a clue to further sources of 
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case material. But the law review is generally just as 
fruitful in this respect as the better compilation ; and 
it has the added value of containing keener analysis 
and more discriminating use of cases than can be found 
in the encyclopedia. It is particularly unfortunate that 
student work in the reviews is so much neglected in 
the brief. The student work in a number of the reviews 
is, on the whole, more helpful than leading articles. 
It is alert to new trends, it is concentrated, disciplined, 
original. And for research purposes it is far superior 
to the stultifying digest. The judge should be given the 
benefit at least of the citation. 

The law schools have recently given considerable 
prominence to the use of economic material, recognizing 
that in many cases which get to the appellate stage there 
is an element of doubt that may best be resolved by 
some effort at economic analysis. As yet the bar has 
not attempted, to an appreciable extent, to articulate 
such analysis with the legal presentation in the brief. 
Even in matters of public law, where the peculiar place 
of the American judiciary should make economic con- 
siderations vital to decision, the judge is usually left to 
rely upon his own investigation if any is to be made 
It is not infrequent that a lawyer at the bar of the 
Supreme Court flounders hopelessly when some Justice 
seeks information. During the last term there were at 
least three unusually important constitutional cases 
which turned upon the economic consequences of ques- 
tioned legislation but in which the lawyers gave not a 
word of advice on the crucial issues. And there are 
numberless matters of private law where neglect of 
economic material leaves the judge to the exercise of 
uninformed judgment. 

Any effort to cope with this inadequacy is com- 
mendable, for a technique must be developed. How- 
ever, there is one serious weakness discernible in some 
of the few economic treatments that have been made, 
a tendency to maintain the economic rigidly separate 
from the legal analysis. This may be carried to the 
extent of adopting, in the former, a different language, 
one unfamiliar to the ordinary judge, and, more serious, 
of failing to make a lawyer-like application to the facts 
of the case. Where this occurs it is probably due to 
leaving the economic analysis entirely to a specialist. 
Specialism has had sufficiently unhappy consequences in 
the law without carrying it to this extreme. 

The statement of the facts of the case is the heart 
of the brief, and draws most heavily upon the skill 
of advocacy. 

The first requisite is most frequently ignored, that 
of shaping the recital to make absolutely clear upon 
what points the litigant relies. It is usually necessary 
to depart from the chronological history, and it is diffi- 
cult to do so without sacrifice of continuity and coher- 
ence. Yet if the lawyer has not succeeded in making his 
points plain from his statement of facts, no matter how 
well he may have made his statement of points, it is prob- 
able that his case will be obscured for it is rare that 
his argument can be given the attention demanded to 
supplement adequately a recital of facts that has not 
itself brought the points into sharp relief 

The lawyer must also depend upon his statement 
of facts to convince the court of the importance or 
unimportance of the issue presented for decision. As 
is particularly true on petition to the Supreme Court for 
certiorari, most appellate courts, either by inclination or 
because of the prescription of statute, will go to great 
lengths to leave undisturbed such determinations below 
as do not have general significance. But what has been 
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letermined is defined by the facts; significance must after all, will be the material for building the decision 
me from the facts themselves, not from some general and opinion, and laying bare with a novelist’s art the 
tatement of trine supposedly involved. A tempta- drama that has produced dispute is paramount. Of all 
tion common! elded to is that of leaving some crucial the brief, this statement will most surely be read, and 
fact out of the statement and of consideration in order carefully, and must be referred to repeatedly. This de- 
color the with importance Even when the mands that there be more than arrangement and pro- 
ower court pitched its decision upon a broader portion; the telling itself must catch and hold attention 
round, the nat est issue which all the facts present But so many lawyers, seemingly steeped in the law of 
ust be the o1 lling for primary consideration and _ real property, insist on writing as though the statement 
s in the st nt of facts that everything involved were a mortgage; indeed it is not infrequent that in 
ust be sl 'ver and over again a brief is ren- paraphrasing relevant documents the stilted jargon of 
ered virtual eless because a persistent opponent the formal papers is mercilessly adopted. 
succeeds in 1 in ignored fact to reduce the ques But of all offenders, the worst is he who drones 
tion to unimportance on indefinitely, cluttering his pages with facts that can 
It is lil tempting to leave out of a statement have nothing to do with the case and interest no one, 
ose facts v ipport the opponent's argument. To until the reader gives up in sheer exhaustion. 
lo so is a blu The moment it becomes likely that Writing the statement is not easy. It requires 
the opponent rgument is to derive peculiar strength time, imagination, and care. But it is the vital job 
om this or that fact, that fact becomes of supreme Nine times out of ten it determines the case. 
mportance in t tatement. In the first place there is 
othing like f1 ess to inspire the confidence of the 
judge. And the second place only through skill in The brief is as peculiar and exacting as the sonnet 
he initial statement can the lawyer present the view of | The busy lawyer, prone to dictate, does not often find 
the whole « e wants the judge to take. Relevance, time to cultivate an art which should be the pride of his 
perspective, t elicate adjustment of conflicting impli- profession, and for some reason the law schools seem 
cations: there must be the light of all the facts, and if to have neglected it. However the Office of the Solici 
the lawyer does not show them in his statement he has tor General of the United States under Mr. Mitchell 
finally crippled his argument and Mr. Thacher developed an admirable technique 
Scarcely | mportant is the problem of making which should serve as a model for lawyers the country 
the statement interesting, particularly when it is long over. It would be a great service to the bar if the 
and compl beneficent effect of providing a product of the Office could be made more readily 
labored judge th a good story is apparent. The facts, accessible 
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Bar Should Awaken and Get to Work present parental and state legislative 





Eprtror. AMER re Assocration control of children that the proposed 
IOURNA mendment contemplates was not acci- 
7 e ref eci: mittee lental, or inadvertently wrought It 

nm the Child I Amendment. pub- Was deliberately planned and put in 

, ' ‘er succinctly language which can neither be mis- 
e Association Understood nor misconstrued. It is in- 
‘ e made ast tended to effect a complete delegation to 
oa ent to the Washington of all control over the labor 
n all kinds of labor—of persons under 
If the lawve s country w eighteen years of age. 

spend some little time now to prevent It is indeed difficult to understand 
* slatiy st it how American mothers and fathers can 

stances by s el na ve fail to oppose the adoption of this pro- 

vill have mu tk to do in the posed amendment to the very utmost of 
uture undoing t now threatened their ability 

It is impe ke EarLeE W. Evans 

ind go to Wichita, Kan., Jan. 16 

E. Marti —_—_—— 
Martinsburg \ Jan. 16 “Title Hazards Arising from Revenue 
Laws” 
Broad Scope of Proposed Child Labor Epitor, AMERICAN BAR ASSOCIATION 
Amendment IOURNAL: 

Epitor, AMER Bar ASSOCIATION The article in your December 1934 
JOURNAI issue entitled “Title Hazards Arising 
The report of t Association’s spe- from Revenue Laws” by Charles C. 
ial Committee on the Federal Child White, Chief Title Officer, Land Title 

Labor Amend: t, published in the & Trust Company, Cleveland, Ohio, has 

January JOURNA 1 most timely and just fallen under my eye. 

worthwhile pie f literature. It makes That the failure of lien statutes to 

it plain that tl solute surrender of provide for notice to be recorded in the 


place where one normally searches for 
information concerning encumbrances 
on real property is a grievance has been 
generally admitted ever since your As 
sociation was influential in causing the 
amendment of A. S. 3186 (now 26 U. S. 
C. A. 115), which was enacted in 1913 
following the decisions of United States 
v. Snyder, 149 U. S. 210, and United 
States v. Curry, 201 Fed. 371. Would 
it not be well to provide against this 
recurring oversight of legislatures by 
securing the enactment of some general 
law which as applied in the states might 
read substantially as follows: 

“No general lien hereafter arising or 
provided for shall affect the rights of a 
bona fide purchaser or encumbrancer for 
value, unless and until a notice thereof 
has been filed in the public office where 
specific liens upon real property are re- 
quired to be filed; a general lien may 
be made specific from the time of such 
filing, as to any property of the lienee, 
if, in such notice, the said property is 
described with sufficient accuracy to 
enable it readily to be identified.” 

A federal statute might be proposed 
in substantially similar language. Per- 
haps the only changes that would be 
necessary would be to put in after the 








TOES ep Sarr eres ong A 


word “for” in the second line “under 
any law of the United States” and after 
the words “public office” in the fifth and 
sixth lines “of the county or political 
subdivision where the property is 
located.” 

I think there is one inaccuracy in Mr. 
White’s article. Referring to R. S. 
3186, as amended, he infers in answer- 
ing the question “How long does the 
lien continue?” that the limitation on 
the time for assessment of the tax and 
upon the time within which suit must be 
brought to collect it would have nothing 
to do with the lien. Mr. White must 
have overlooked the amendment to R. S. 
3186 found in the Revenue Act of 1928, 
Section 613, where Section 3186 (a) 
was amended to provide: 

“Unless another date is specifically 
fixed by law, the lien shall arise at the 
time the assessment list was received by 
the Collector and shall continue until 
the liability for such amount is satis- 
fied or becomes unenforceable by reason 
of lapse of time.” 

From that amendment and from the 
provision of Section 3186 (c) (appear- 
ing in Section 613, supra), which per- 
mits the Collector under certain circum- 
stances to issue a certificate of release 
of the lien if he finds that the amount 
assessed “has been satisfied or has be- 
come unenforceable,” it seems fairly 
clear that the lien ends when the limita- 
tion upon collection has become effec- 
tive. 

WILLtAM B. WALDO 

Department of Justice Building, 

Washington, D. C., Jan. 15. 


“State and Municipal Liability in Tort” 
Epitor, AMERICAN BAR ASSOCIATION 

JouRNAL: 

An article in your December issue by 
Prof. Edwin M. Borchard on “State 
and Municipal Liability in Tort—Pro- 
posed Statutory Reform,” it seems to 
me, calls for answer, which I can do 
but briefly. 

The article has a number of state- 
ments which, if true, foreclose discus- 
sion, but which, in my opinion, are not 
justified. For instance: 

“There is no substantial foundation 
for the supposed distinction between acts 
beneficial to the public at large and 
those beneficial to the city or local com- 
munity alone.” 

It would appear that there is a very 
substantial distinction which the courts 
have clearly defined. In the first place, 
a municipality engaged in a proprietary 
activity such as supplying water, elec- 
tricity or even sewage or garbage ser- 
vice, does or can charge for the service 
rendered. There is therefore, a definite 
source of income to which recourse 
can be had to pay any claims for dam- 
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ages. This is not true in the case of 
activities of a strictly governmental 
character. The Police Department, the 
Fire Department, parks and kindred ac- 
tivities are supported by taxation and 
have no independent source of income. 
They are maintained for the benefit of 
the community as a whole, and in fact, 
the welfare of the community in no 
small measure depends on their main- 
tenance and efficiency. 

Cities are definitely limited in the 
amount of taxes that they can raise. 
Added expense in these departments 
therefore, necessarily results in curtail- 
ment of service, which is reflected in 
lack or inefficiency and the standard of 
the public welfare diminished in pro- 
portion. 

The Supreme Court of Wisconsin in 
Bernstein vs. Milwaukee, 158 Wis. 576, 
says: 

“The City of Milwaukee, acting 
through its School Board, might pro- 
vide for public playgrounds. . . Its 
action in doing so was not one from 
which, in its corporate capacity it could 
derive any special benefit or advantage; 
on the contrary its action was the result 
of a duty conferred to conserve and de 
velop the health and strength of future 
citizens of the state, and thus promoting 
the general welfare of the whole com- 
munity. Herein lies the distinction be- 
tween proprietary and governmental 
functions.” 

In Williams v. Industrial School, 95 
Ky. 251, the Court said it was a charity 
“and as such it was an agency of the 
State exercising governmental func- 
tions, and its funds could not be diverted 
from their intended beneficial purpose 
by a judgment for damages.” Many 
other cases might be cited. 

The courts have therefore, made the 
distinction clear and it appeals to me 
as a substantial one. If the cities are to 
primarily consider the welfare of the 
people generally, they cannot be cur- 
tailed in this activity or funds available 
for that purpose be diverted. The char- 
acter of the service is also a considera- 
tion. If policemen in preserving public 
order are constantly conscious of a 
claim for damages should they make 
any misstep, control of the criminal ele- 
ment is seriously hampered, and in like 
manner, the fire department seeking to 
control conflagration, cannot give prime 
consideration to idle spectators or care- 
less travellers. 

Discussion of the draft of the pro- 
posed statute appended to the article, is 
predicated on the assumption that “the 
Bill must be so framed throughout as to 
command the necessary votes,” and “in 
order to win political support, etc.” 

The proposed Act provides for set- 
ting up a Commission to pass on claims. 





In order to “win the necessary votes,” 
as stated, it transfers the responsibility 
from the small to the large cities in 
practical effect, and as a political meas- 
ure, this would probably be popular. 
Aside from the curtailment of neces 
sary governmental activity that such a 
Bill would occasion, I believe that any 
lawyer practicing before a Board or a 
jury would prefer to try his case before 
a jury. The universal experience, so 
far as I know, is that such a Board so 
created is essentially a political Board 
and resolves every doubt in favor of the 
Plaintiff and against the municipality. 
It appears to me that there has been, 
of late years, a mass of legislation pro- 
moted by those whose experience is 
academic, and with more time at their 
disposal than that permitted the active 
practitioner; that such legislation, for 
this reason, in large part, has gone un- 
challenged, but which in its essentials 
is harmful to the community. 
Personally, I feel it a public duty to 
not let this article pass without this 
brief protest. 
GANSON AGGART, 
City Attorney 
Grand Rapids, Mich., Dec. 26, 1934. 


Deaths of Members Re- 


ported to Headquarters 


ON. BURR W. JONES, former 

Justice of the Wisconsin Supreme 
Court, died at Madison on Jan. 7, at the 
age of eighty-seven. Judge Jones had 
served as District Attorney, as member 
of the National House of Representa- 
tives, and as Chairman of Wisconsin’s 
first State Tax Commission. He was a 
member of the faculty of the University 
of Wisconsin, of which institution he 
was a graduate, from 1885 to 1915, and 
during this period was widely known as 
a lecturer on Evidence. He was ap- 
pointed to the State Supreme Court in 
1920, was elected in 1922 and retired at 
the end of his term, in 1926. He was a 
charter member of the Wisconsin Bar 
Association and its President in 1907 


and 1908. 


Audley W. Shands, of Cleveland, 
Miss,. died suddenly in January. He 
was a leading member of the Missis- 
sippi Bar. He was active in the Ameri- 
can Bar Association, having served on 
its General Council and on some of its 
important committees. He was a regu- 
lar attendant at its annual meeting and 
at that of the Conference of Commis- 
sioners on Uniform State Laws, on 
which he served for many years. He 
was a man of unusual personal charm 
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ommander of the American Legion 
id as National Commander of “40 et 
8.” Mr. Elden received his law degree 
Western 
vas admitted to the Ohio Bar, where 
he practiced with success until 
leath. He took post graduate work in 
several institutions. He had 
State Bar Examiner and as 
Attorney General 


rom Reserve University and 


his 


wv at 
erved as 
Assistant 


Judge Edmund B. King, of Sandusky, 
Ohio, died in his home in that city on 
December 30th. He was 8&4 years of 
age and was the last surviving charter 
member of the Ohio State Bar Asso- 
ciation. 

Judge King had resided in Sandusky 
since 1875. He served as Prosecuting 
Attorney of Medina County, Ohio, from 
1874 to 1875; was a presidential elector 
in 1888, when Benjamin Harrison was 
elected President; was a member of the 
fourth constitutional convention from 
Erie County, and was a member of the 
County, Ohio State and Ameri- 
can Bar Associations. 

He had not held public office since 
1899, when he resigned as Judge of the 
Circuit the Sixth Judicial 


Erie 


Court for 


Bar ASSOCIATIONS 


ho 
“srs 


Circuit of Ohio. Thereafter he was en- 
gaged in the private practice of the law. 


J. N. Saunders, Stanford, Ky., No- 
vember 7, 1934. 

G. L. Stevenson, Pittsburg, Kansas, 
December 20, 1934. 

H. N. Edmunds, 
October, 1934. 

J. F. Williamson, Minneapolis, Minn., 
Dec. 16, 1934. 

R. B. Oliver, Cape Girardeau, Mo., 
October 16, 1934. 

John T. Fitzsimmons, Jefferson City, 
Mo., in Saint Louis, November 10, 1934. 

Philip Stylianos, Nashua, N. H., Sep- 
tember 21, 1934. 

John Purdon, Palisade, New Jersey, 
Sept. 26, 1934. 

E. L. Katzenbach, Trenton, N. J., 
December 18, 1934. 

Willard H. Ticknor, Buffalo, N. Y.., 
November 16, 1934. 


Athens, Georgia, 


George Small Franklin, November 
14, 1934. 

John M. Enright, November 19, 
1934, 


Howard Neely, Pittsburgh, Pa., Sept. 
25, 1934. 
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Illinois 





New Section Plan of 


Organization of 


Illinois State Bar Association Prov- 
ing Highly Successful — Members 
Assign Themselves to the Work 


Which Interests 


section meeti! 


The 


Bar Association, held i1 


Nov. 30. are reg 
that orgar 
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hich was necessarily limited, and the 
reat majority of members had little to 
lo between the meetings of the Associ 
ation. The section plan provides a 
means whereby each member can prac- 

ally make his own assignment of 

irk and the frequent meetings of these 
ibordinate bodies insure a continuity 
both of interest and worth-while effort 

The reasons for the adoption of the 
plan were set out by President James 
S. Baldwin, in a statement in the Illi- 
nois Bar Journal for September, 1934. 
He said, in part: 


“When the time came for your Presi- 
dent to name the committees for the 
year as provided in our form of gov- 


ernment, he was bewildered. Unless you 


ve been President of such a large or- 


nization as ours, can scarcely 


ppreciate the magnitude of the task. 
We know a goodly number of our mem- 
bers, but the business of selecting those 
who would be interested in the particu- 
activities as represented by the re- 
committees is herculean and, 
it best, would prove unsatisfactory to 
many so appointed as well as to the 
President. 
“Unless one is happy in the work in 
which he is engaged, it frequently hap- 
pens that the quality of service rendered 


you 


SI ective 


is not of the best, so we set about to 
devise some scheme that would in a 
great measure bring better results, if 
possible. It was finally decided not to 
disturb certain of the standing commit- 
tees, namely Admissions, Grievances, 
Local Bar Organization, New Mem- 
bers, and Necrology, inasmuch as, with 
the exception of the last named, they 
must function by Supreme Court Dis- 
tricts and, to be effective, their mem- 
bership must be confined to said divi- 
sions. We surveyed the activities of the 
remainder of the list and determined 
upon the plan of changing from ‘Com- 
mittees’ to ‘Sections’ and then, in order 
to get an expression from each member 
as to the particular character of work 
he or she desired to contribute to the 
Association during the coming year, a 
questionnaire was prepared and mailed 
out to every member with the request 
that, after scanning the list, each one 
indicate in an appropriate manner his 
or her choice and mail the blank thus 
marked in to the Secretary. 

“We took this plan to the Board of 
Governors at its July meeting and, it 
being necessary to amend the By-laws 
to so change the form of our organiza- 
tion, a set of the proposed amendments 
was submitted at that meeting. After 
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careful consideration by the Board, it 
determined to approve the scheme for 
the purpose of ascertaining what result 
might be thus attained and, at the Sep- 
tember meeting, the proposed amend- 
ments were adopted. 

“Having the assurance of the Board 
that the plan would be adopted, we ac- 
cordingly proceeded to place it in oper- 
ation. The result has been most grati- 
fying indeed. The marked question- 
naires, upon receipt, were carefully 
segregated and lists were made up in 
accordance with their marking.” 

Ocular demonstration of the success 
of the plan has been furnished by the 
section meetings since held. The first 
were naturally devoted to organization, 
but subsequent ones, where held, have 
shown the willingness of the members 
to work on subjects which particularly 
appeal to them. For instance, twenty 
sections held meetings in Chicago on 
Nov. 30 and much was accomplished. 
The section on the Civil Practice Act 
had an all-day session devoted largely 
to a consideration of drafts of proposed 
statutory changes designed to bring the 
practice and procedure of the special 
actions into line with the Civil Prac- 
tice Act, which proposals will be pre- 
sented to the Legislature now in ses- 
sion. The section on Fees and Sched- 
ules of Charges devoted its meeting to 
a discussion of its tentative revision of 
the Association’s current schedule of 
fees and charges. 

The section on the Selection of 
Judges outlined a tentative plan of pro- 
cedure for the coming year and pre- 
pared to approach the subject along the 
lines of the recommendations of the 
American Bar Association in its Na- 
tional Bar Program. The section on 
Office Methods carried forward its dis- 
cussion of ways and means of collect- 
ing and disseminating information with 
respect to efficient office management, 
and considered plans for making more 
office forms available for lawyers. The 
section on American Citizenship and 
other sections meeting at this time at- 
tacked their special problems in the 
same constructive fashion. Of this last 
series of meetings the current issue of 
the Illinois Bar Journal says: 

“With these meetings, every section 
in the Association’s section organiza- 
tion has now held at least one meeting, 
the section on Admission to the Illinois 
Bar having held its organization meet- 
ing on the occasion of the admission of 
the October class, on October 11th, in 
Springfield. Plans are now being made 
to have down-state meetings within the 
near future, so that a greater repre- 
sentation from the down-state lawyers 
may be achieved. The sections are 
making genuine progress along all 
lines, and the interest being shown in 


their activities indicates that the sec- 
tions are destined to become a perma- 
nent part of the Illinois State Bar As- 
sociation’s program of activities to 
reach every lawyer in the state. The 
significant feature of the section organ 
ization is that it makes it possible for 
the members having special interests to 
devote their time and energy to the 
furtherance of constructive programs 
along the lines of those interests, with 
the result that these programs are being 
planned and carried out by members 
whose interest and qualifications make 
them peculiarly fitted to do such work. 

“Members of the Board of Governors 
have been assigned to each of the sec- 
tions, so that the Board may be advised 
of the progress of the work done by the 
various sections. These assignments 
are as follows: Sumner .S. Anderson, 
Legal History and Biography; Charles 
QO. Rundall, Junior Bar Associations, 
and Professional Ethics; William D. 
Knight, Classification and Revision of 
Statutes, and Criminal Law and Its 
Enforcement; Henry <A. Gardner, 
American Law Institute; Paul O’Don- 
nell, Civil Practice Act, and Legal Ed- 
ucation; Henry F. Tenney, Insurance 
Law, and Office Methods; Judge Mau- 
rice V. Joyce, Fees and Schedule of 
Charges, and Uniform State Laws; 
George D. Burroughs, Admission to 
the Illinois Bar, and Legal Aid; Will- 
iam G. Palmer, Selection of Judges; 
Judge Rodney L. Stuart, Judicial Ad- 
ministration, and Legislation; William 
J. Emerson, Aeronautical Law, and 
Comparative Statistics on Civil Prac- 
tice; and Clarence W. Diver, Ameri- 
can Citizenship, and Unlawful Practice 
of the Law.” 





Indiana 





Indiana State Bar Association Reaffirms 
Its Previous Decision to Introduce an 
Integrated Bar Bill in 1935 Legisla- 
ture — Judicial Control and Res- 

toration of Rule-Making Power 
Will Also Be Urged 

The Indiana State Bar Association at 
its mid-winter meeting held at Indian- 
apolis on Dec. 15th reaffirmed its 
previous decision to introduce and 
sponsor in the 1935 General Assembly 
legislation authorizing an Integrated 
Bar, a Judicial Council and Restora- 
tion of the Rule-Making Power to the 
Supreme Court. 

The Legislative Committee will have 
its choice of two Integrated Bar meas- 
ures, although preference will be given 
to the one previously sponsored by the 
Association and which failed of pass- 
age in the 1933 General Assembly. The 


alternative bill is one modeled after th 
Kentucky plan of bar integration. 

The report of the Governor’s Com 
mittee on the Administration of Justice 
a program calling for widespread re 
forms both as to procedure and techni 
cal machinery of the various courts 
reduction in the 
uit and Superior Court 


including a drastic 
number of Cir 





in the State, was made at the meeting 
by Dean Bernard C. Gavit of the Indi 
ana University School of Law, a mem- 
ber of the Committee. A spirited dis- 
cussion followed the reading of the 
report but because of its comprehensive 
nature no action was taken by the As 
sociation approving disapproving it 

The mid-winter meeting this year, 
held under the direction of Wilmer T 


W 


Fox of Jeffersonville, President, was 
the best attended of recent years, and 
further encouragement was found in a 
report showing a substantial increase 
in membership by Vice-President Fred 
C. Gause, Chairman of the Member 
ship Committee. 
Speakers at the annual banquet were 
Hon. George E. Q. Johnson, former 
United States District Attorney, Chi 
cago, and Charles M. Hay, City Coun 
selor for the City of St. Louis. Repre 
sentatives from the U. S. Department 
of Justice, the State Department of 
Public Safety and the Indianapolis Po- 
lice Department were special guests, as 
was also Hon. Alvin Owsley, United 
States Minister to Rumania. 
[Homas C. BATCHELOR, 


Secretary 





Minnesota 





Mid-Winter Business Meeting Held 

On December 28 the Minnesota State 
Bar Association held a business ses- 
sion in the Leamington Hotel in Min- 
neapolis. The meeting was largely taken 
up with completion of certain tasks 
which had been relegated to it by the 
regular annual meeting held last July 
in Duluth. 

At the July meeting the revision of 


the Probate Code, upon which commit- 
tees had been working for about three 
years, was approved in part annd left 
for final submission to the December 
meeting. The mid-winter meeting ap- 
proved the completed revision and rec- 
ommended it to the Legislature for 
adoption at the 1935 session. Amend- 
ments to the foreign corporation laws 
were also considered and recommended 
for passage. 

Another matter passed on to the De- 
cember meeting for action was a plan 
whereby the lawyers of the State would 
pass upon the qualifications of candi- 
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mation as to tl fications Of the 
candidates, and those indorsed by the 
bar will be tl ndidates supported 
by the Association. It is hoped that the 
Governor, in cas¢ f appointment, will 
heed the rec ns of the bar. 

In many district f the State nisi 
prius judges | some time been 
thus select rsed, but never 
before has the n < the bar 
n general cial part in the 
election of St t judges 
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Overwhelming Sentiment for Integrated 
Bar at Annual Meeting of Nebraska 
State Bar Association — Bill to Be 

Introduced in Legislature — Fa- 

vors Adoption of American Bar 
Association’s Legal Educa- 
tion Standards by Court Rule 

The Nebraska State Bar 
at its 35th annual meeting, at Omaha, 
December 27, 28, 1934, enthusiasti- 
cally endorsed the integrated bar move- 
ment and directed the introduction of a 
hill in the present session of the Legis- 
effect integration. Inciden- 
tally, the Nebraska State Bar Associa- 
tion the first state association in 
the country to prepare a bar incorpo- 
ration measure, but the efforts of its 
early committees met with no success. 
\ committee is now at work preparing 
a bill, and it is hoped that the Legisla- 
ture will be responsive to the over- 
sentiment displayed at the 
annual meeting. 

Carl B. Milwaukee, 
the Association with some of the prob- 
lems and experiences of the Wisconsin 
bar in its integration efforts. 

\ Special Committee on Judicial Se- 
lection was appointed to study and re- 
port to the Association on the feasi- 
bility of setting up machinery in the 
\ssociation to conduct bar referendums 
in the several judicial districts of the 
State, in connection with the election 
of candidates for judicial offices and 
appointments to fill vacancies, and the 
giving of suitable publicity to such ref- 
erendum results. 

A special committee was also consti- 
tuted to study the library problems of 
the practicing lawyer, both as to the 
serviceability of present publication ma- 
terial and as to elimination of duplica- 
tion and waste. A survey will be made, 
with the hope that some suggestions for 
improved efficiency and economy may 


Association, 


on 


lature to 


was 


whelming 


Rix, of favored 


result. 

The Association also placed itself on 
record as favoring the adoption of the 
standards of legal education recom- 
mended by the American Bar Associa- 
tion, through court rule of the Supreme 
Court of Nebraska. The Association 
has previously endorsed these educa- 
tional standards and attempted to se- 
cure their adoption by legislative action, 
but without success. 

The Association, through its Execu- 
tive Council, granted an honorarium to 
Professor Hugh F. Gillespie, of Creigh- 
ton University Law School, and to Pro- 


>> 
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fessor Lawrence Vold, of the Univer- 
sity of Nebraska Law School, of $100.00 
each, in recognition of their services in 
preparing Nebraska annotations for the 
American Law Institute Restatements. 
The Association also directed its secre- 
tary to present to the publishers of 
Shepard’s Citations a recommenda- 
tion for the addition of a Restatement 
citation section in the citator system. 
Contributing to the interest and suc- 
cess of the annual meeting were the 
address of President John J. Ledwith 
“Guides to Constitutional Construc 
tion”; the address of Judge Orie L. 
Phillips, of Denver, on “Our Faith in 


on 





Hon. L. B. Day 
President, Nebraska State Bar Association 


Democracy”; and the address of former 
Governor Charles S. Whitman, of New 
York, on “The Bar and the Future.” 

A quotation from the scholarly ad 
dress of Judge Phillips may be of in- 
terest: 

“Today America is being subjected to 
the severest test it has ever experienced 
in time of peace. A test of our national 
character and patriotism, of our demo 
cratic institutions, of our political lead- 
ership, and a test, if you please, of the 
ability of our representative form of 
government to meet the exigencies of 
this critical hour and survive. Doubt 
exists as to the soundness of our eco- 
nomic system, the value of our ancient 
institutions, the sacredness of our hon- 
ored traditions, and the perfection of 
our system of government. My fear is 
not that representative democracy will 
fail, but that we ourselves shall fail.” 

Governor Whitman’s address was a 
pleasing and practical discussion of the 
problems and responsibilities of the 
legal profession. With characteristic 
personal charm he said: 

“To entangle the practice of the law 
with the motives and the methods of 
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the market place, to make the lawyer a 
commercial consultant rather than a 
legal adviser, is to create an alliance 
which in the end must lessen the use- 
fulness ot the profession to the public 
as a whole and destroy its noblest at- 
tributes.” 

President Ledwith’s thoughtful ex- 
position on “Guides to Constitutional 
Construction” may be illustrated by the 
following excerpt 

“In truth, the Constitution of the 
United States is a living and growing 
document, capable of interpretation 
and expansion, of extension and adap- 


tation. The Constitution was never in- 
tended as an act of mortmain to con- 
fine the nation to the social, economic, 
and political conditions existing at the 
time of its adoption, but it was intended 
rather, in the words of John Marshall, 
‘as a Constitution to endure for ages 
to come, and, consequently, to be adapt- 
ed to the various crises of human af- 
fairs.’ As such we must understand 
it.” 

Judge L. B. Day, of the Nebraska 
Supreme Court, was elected president 
of the Association for 1935, and Har- 
vey Johnsen and Virgil Haggart were 
reelected secretary and treasurer, re- 
spectively. 

Approximately five hundred lawyers 
attended the meeting. Incidentally, the 
Nebraska State Bar Association, with 
1,200 members out of about 1,800 prac- 
ticing attorneys, may lay claim to be- 
ing one of the strongest state associa- 
tions in the country, and with the added 
vitality of proper integration, which 
we hope the legislature will authorize, 
and the proper coordination of local 
associations, which also must be at- 
tempted, we hope the leadership and 
prestige of the Nebraska bar may rise 
to its entitled heights. 

HARVEY JOHNSEN, 
Secretary 
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Midwinter Meeting of Pennsylvania Bar 
Association’s Committees Is Held — 
President Moorhead Authorized to 
Appoint Committee to Attend Ded- 

ication of Tablet Commemorat- 
ing Place Where Chief Justice 
Marshall Died 

Pennsylvania Bar Association Com- 
mittees held a mid-winter meeting at 
Beaver, on Dec. 28. Over two hundred 
and fifty members were in attendance, 
according to a newspaper report of the 
gathering. 

Among the actions taken was the pas- 
sage of a resolution by the Executive 
Committee authorizing President For- 
est G. Moorhead to appoint a com- 
mittee to attend the dedication of a tab- 


let to mark the place where Chief Jus- 
tice Marshall died on July 6, 1835— 
one hundred years ago next July. It 
was in Mrs. Krimn’s boarding house on 
Walnut St., Philadelphia. The action 
of the Executive Committee was enthu- 
siastic and unanimous. The plan will 
probably include an invitation to the 
Judges of all State Appellate Courts, 
the members of the United States Su 
preme Court, as well as the judges 
of the United States Circuit Courts of 
Appeal and the United States District 
Judges. The ceremonies will presum- 
ably take place on the one hundredth 
anniversary of the Chief Justice’s 
death. 

President Moorhead presided at the 
joint meeting of the Executive Commit- 
tee and other committees when reports 
and recommendations were submitted. 
At this joint meeting a formal resolu- 
tion was adopted that the State Bar 
hold itself ready to assist the commit- 
tee to submit a draft for a new Consti- 
tution when that committee is appoint- 
ed by Governor George H. Earle. Sev- 
eral amendments were suggested to the 
draft of a codification of the Landlord 
and Tenant Law of Pennsylvania, sub- 
mitted by the Committee on Civil 
Law, of which former Attorney General 
George E. Alter is chairman. These 
will be considered at an adjourned meet- 
ing of the committees, which will be 
held in Harrisburg early in February. 

Attorney Howard H. Lehman of 
Bethlehem, Chairman of the Special 
Committee on Unauthorized Practice 
of Law, recommended an amendment to 
an Act of Assembly regulating the 
practice of law passed by the 1933 Leg- 
islature, eliminating the 
which permits corporations of the first 
class to authorize their attorneys to 


exception 


counsel members of their corporation 
and render services to them. 

Mr. Lehman stated that the Bar As- 
sociation had sponsored the original 
Act, but that this exception was insert- 
ed by the Legislature. It is desired 
now to substitute for this exception a 
provision that will only apply to legal 
aid and other charitable societies which 
counsel and render legal service to in- 
digent persons. 

A resolution was passed directing that 
a referendum of the Association be 
taken to determine whether the next 
annual meeting shall be held at Bed- 
ford Springs or upon a steamship to 
be chartered for the period of the con- 
vention, to take the members from 
Philadelphia for a sea voyage. 

Other routine business of the Associ- 
ation’s Committees was transacted, after 
which President Moorhead and the Bar 
Association entertained the guests at 
a luncheon at the Beaver County Coun- 
try Club. 
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Bar Association of Baltimore City Holds 
Annual Meeting—Walter L. Clark 
Chosen President — Governor- 
Elect Nice for Non-Partisan 
Judiciary — Senator 
Barkley Speaks 

Walter L. Clark was elected Presi- 
dent of the Bar Association of Balti- 
more City at the annual meeting and 
dinner held Dec. 3, according to the 
report in the Daily Record of Dec. 4. 
Mr. Clark succeeds Burdette B. Web- 
ster, who served as President of the 
Association during the past year. Other 
officers elected were: Vice-presidents, 
John Holt Richardson and Joseph 
Bernstein; Treasurer, Eldridge Hood 
Young; Secretary, Robert France. All 
of the officers were unanimously elect- 
ed, there being no opposition to the 
selections made by the nominating com- 
mittee. 

The meeting was called to order by 
Burdette B. Webster, the retiring Pres- 
ident. Mr. Webster first entertained 
a number of resolutions offered by 
members of the Association and then 
called for the election of officers. Fol- 
lowing the election, Mr. Webster intro- 
duced the newly elected President, Wal- 
ter L. Clark. 

After Mr. Clark had been inducted 
into office he turned the meeting over 
to the toastmaster of the evening, Judge 
Morris A. Soper, of the United States 
Circuit Court of A 
Circuit. 


ppeals for the Fourth 


Judge Soper then successively intro- 
duced Mayor Howard W. Jackson, 
Governor-Elect Harry W. Nice, Judge 
T. Scott Offutt, of the Court of Ap- 
peals of Maryland, and United States 
Senator Alben William Barkley, of 
Kentucky, the speakers of the evening. 

Also present at the meeting were 
Judges of the Court of Appeals of 
Maryland, members of the Supreme 
Bench of Baltimore City, Judges of the 
Orphans’ Court of Baltimore City and 
officials of the Maryland State Bar As- 
sociation. 

Walter L. Clark, the newly elected 
President of the Association, has been 
a member of the Baltimore Bar since 
1903. He served as President of the 
Maryland State Bar 
1929 to 1930. 

Judge Soper, the toastmaster, opened 
the speaking part of the program. He 
emphasized the need for a qualified, in- 
dependent judiciary and also the plain 
duty of the Bar to see to it that the 
right sort of judges are chosen. Mayor 
Howard then spoke briefly, after which 
the Governor-elect, Harry W. Nice, 
was introduced. He made the follow- 
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37th Annual Statement, December 31, 19.34 
y y y 
a | MARYLAND CASUALTY COMPANY 
Baltimore 
esl 
alti- 
and 
the 
a 
leb- 
the Cash in Banks and Offices. ... $ 1,990,690.80 
her U. S. Government and Government Guaranteed Obligations*................+++++: 9,768,019.75 
wn Guar Bands and - Gooden? ss... 5 00s'send sinc cies oben cud es 0000 ss ce 0ceeeeenns 12,920,871.44 
me Pusan ts Commas oF Cetnees 6 3 6b ods On ce TERS ike ci sessions 4,382,055.69 
All Less premiums due more than ninety days. ............+00eeeeeeee 391,695.22 3,990,360.47 
ect Real Estate 
the ies CN... . « one saihuipioneds cieiicmessliniaaenaninn 2,545,735.42 
— Pidattahia Gite Manan. 3... oo ciidscisvrcediccicovsssasianses 761,839.34 
by BED vd vainc dvd suwidnn toad cee codwe deen an eee s abel kale eee 153,758.96 3,461,333.72 
es Peish Dilernainene een Mise BNI. 5 nos casa eoe ahs haces PER ee 
ned Collateral Loans ....... Pe ey re ee ee 439,791.93 
by Reinsured Losses due from Other Companies... ... 2... 2... 0e eee cece eee eeeeeeeees 460,345.79 
“9 DVRS. TROOOVOREIED . 6c in cccccccdce culswwenees duets beeen gs oburecenes saw eeeeeees 750,137.56 
ro- BURGOS AOGTUOE 6s scaccoccccccsseccdgsscscessebeetOneeeseoeseebeubeneusstee* 51,893.17 
al- $34,950,090.30 
ted LIABILITIES 
om Beverve for Umesrmedl Fremnieos. «. « «dss 05c> bo 0bc bane oes dc dsece be eueeavenkenen $ 8,952,904.22 
tes Reserve for Unpaid Claims, Adjusted and Unadjusted ..............++seeeeeeeeees 15,650,390.34 
rth Raseren. Gon Cmmtetiiies oocc os occ nncsdnane dees sos +b4ccténannsennbeaneeeee 807,874.03 
Reserve for Expenscs amd Taxes. ......0..ccccccccccccccccccsccccescccsccceseeses 516,593.22 
o Maneede for Ralsedtemes waitmsheehs a6 oss 6 lise Sec 000 0 0s ednenccwedereuauentaee 51,506.82 
ng Real Estate Depreciation. .........cccccccccccccscvcccccccccsccccccesscecesecsess 683,788.56 
Pumas told wmloe Tckmramme THORN. oo soo 565s dne oincces.ceshescenteteuseethanan 186,249.03 
tes Partial Payments received on Unissued Preferred Stock. ..............00eeeeeeeeeees 251,021.68 
of Reserve for Accumulated Dividends on Preferred Stock ...............-.eeeeeee08 341,666.67 
ig. Special Voluntary Reserve. ...........sccecccccccccccecsesccsesssceseseessesseess 600,000.00 
sae Capital: 
ns Ist Convertible Preferred Stock Series A**...........0ceceeeeeeeeees 1,000,000.00 
os lst Convertible Preferred Stock Series B**.............0.eeeeeeeeees 1,000,000.00 
ad Junior Convertible Preferred Series B Stockf...............eee0000 137,408.00 
S- Ceemeeatan DHE nic x son c0s0cccccusss Gave bee see oesdos sanckeneee 508,792.00 
GRIER ooo svc ccncccccesccdescccces sees veesesbtogasceneeseeviseeens 4,261,895.73 
d SURPLUS TO POL Ic Y HOL DE Bb aitconscckgs so0b0os 0000 shondb)anenealaleeeee 6,908,095.73 
cm $34,950,090.30 
le Securities carried at $2,598,894.52 in the above Statement are deposited with various governmental 
m departments to comply with insurance laws. 
° Amortis i values on | ponds amortizable in accordance with Resolution adopted by the National Convention of Insurance Com- 
“d missioners December, 1934; market values on all other bonds and stocks, except those of wholly-owned subsidiaries, which 
le latter are carried at appraised or market values of underlying assets. 
. ** First Convertible Preferred Stock, Series A, represents one million shares, $1.00 par, issued at $10.00 per share and redeemable 
at the option of the Company at the same price and entitled to dividends at the rate of 530 cents per share per annum. First 
in Converti Preferred Stock, Series B, represents one million shares, $1.00 par, issued at $7.50 per share and redeemable at the 
1e option of the Company at the same price and entitled to dividends at the rate of 37% cents per share per annum. 
Ir + 209,343 s f Junior Convertible Preferred Series A and B Stock have been subscribed for at $2.00 per share, of which 137,408 
h shares of Series B Stock have been paid for in full and issued. This stock has a par value of $1.00, is issued or subscribed for 
: a $2 ; pe re and is retirable at the option of the Company at the same price and is entitled to dividends at the rate of 12 
Total Claims Paid Sinee Organization $289.,.421.450.85 
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ing significant statement in the course 
of his address 

“T believe in a non-partisan judiciary. 
[ assumed that position during the 
campaign. I believe it is a co-ordinate 
[ that should be 
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licated that 
there is a great unrest all over the 
present method. I am 
substitute; but I am 
and 
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State about the 
not proposing a 
on all 
with Judge Soper 
comes, I think, th« 
before this body, to give 


President 
that 
most important thing 


fours with your 
saying 
most serious 
consideration to the question of whether 
method 
hall adopt another one. 


we shall continue the present 
or whether we 
“In so far as I am concerned, I went 


on record in favor of a non-partisan 


judiciary, a judiciary uninfluenced by 


politics, free and untrammeled men of 
men of deep legal learn 
tate. I 
think it would be a tragedy to deprive 
the people of Maryland of the services 


ot men who fot 


high standing, 


ing to be the judges of our 


fifteen years and long- 


er have demonstrated their impartial- 


ity, ability and profound knowledge of 


the law, to have them removed, in or- 
, 


ler that they 


body else 


may be 


replaced by some 


through appeal of partisan in- 





And having that in mind I 
would like to say to this Association 
tonight, the first time I have had the 


opportunity to appear before you in the 


fluences. 


capacity of a speaker, that it is going 
to give me the greatest amount of 
1936 to continue on the 


His 


pleasure in 
Court of Appeals, 
Offutt. 

The main address was delivered by 
United States Senator Barkley. He 
spoke of some of the earlier controver- 
that with 
tions of Congress, and the different in- 
terpretations of constitutional provi- 
sions which were made in 
therewith, and brought the 
down to date, as follows: 


Honor, Judge 


gies arose reference to ac- 


connection 
subject 


“T have taken your time for this brief 
historical background to 
that there is nothing 


remind you 
new in the ex- 
istence of controversies over the inter- 
pretation of constitutions. The 
is true of every State Constitution that 
exists today or has existed. It 


same 


evel 
seems to me to be a wholesome thing 
that men may honestly differ 
great fundamental questions of govern- 
ment. When we 
to differ, we will have ceased to think. 


over 


cease to discuss or 

“That Congress has not always act 
e@ according to its constitutional pow- 
ers is a well-known historical fact. The 
Supreme past held 
Acts of Con 


Court has in the 
many 
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pose, l voted 
against the Trans- 
portation Act. But 
the Supreme Court 
ground 
under me 
held the 
Act valid, on the 
ground that the 


trom 
when it 


railroads were in- 


struments of com- 
that 
Congress could not 
only 


merce, and 
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rates, charges, 
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securities ut t t aS matter ol policy 
it could prov the disposition of 
surplus earning bov prescribed 
standard 

‘The Suy e Court has never hesi- 
tated to nullify an Act of Congress if 
it thought it uw stitutional. I do 
not think it wil » so in the future. 
But because of that, I am not fearful 
that the gover: nt ibout to be de- 
stroyed. 

“It may be that some recent Acts of 
Congress will be declared unconstitu- 
tional. We cannot know until that 
Court passes on then But Congress 
would be a combination of cowards if 
it hesitated to seemed neces- 





sary under a ot tacts mere- 
ly because of the vague fear that in 
some instance the Supreme Court might 


conclude that constitutional powers had 
stepper 


Senator Barkle then took up 


been Ove! 


some 


ot the recent e* very legislation.” 
Speaking of the National Recovery Act, 
he said it wa hardly possible for so 


comprehensive a measure to be admin 


istered 


withnou 





Iriction, misun 


derstanding and even some injustice. 


But if there has been any unconstitu 


tional exercise of power, the Supreme 


Court will dete: ne it when occasion 





arises, and the \merican people will 
abide by the lecision Speaking of 
the “gold c ntroversy, he said 
that it was not for him to savy what 
the Supreme Court would do. “But,” 
he added it ft s Act should be de- 
clared unconstitutional, it would be 


nothing more than has happened over 
Acts. 
li I should hazard an opinion as a 
lawyer, | would venture to predict that 
the Act will be ul held.” 


and over with regard to other 


Senator! Barkle ( mncluded as fol- 
lows 

“The surest y to preserve the na 
tion and the Constitution is to make 
them sufficiently flexible and adjustable 
to new problet vhich confront us so 
that the people will not throw them aside 
as imeftective seless The surest 
wav to destroy the Constitution is to 
make it so rigid and inflexible that it 


administration 
of modern government. We cannot pre- 
helf in a 


re the people may see it 


cannot be useful in th 


serve it by placing it on a 


museum, whe 





but never toucl 
— rejoice that 11 i the vears of our 
history the Constitution has heen a live 


and virile instrument of government. It 


is such today. Under it we have moved 
forward in every great crisis of our 
history We have sought a sane and 
practical solution of our conditions as 
they have arise 

“That great ent is not in dan- 
ger at the ngress or the Ex- 
ecutive. If either should unwittingly 
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art from preme irt ent each state on the General Council 
le sirable 

Reports on the National Bar Program 

ere made by the various State Bar 


irst Judicial Cir Representatives 


Gather at Boston Discuss Ways residents including Mr. Edward F. 
and Means of Achieving a Better errill of the Maine Association, Mr. 
National Orvaniz n—President ithan P. Avery of the Massachusetts 

Loftin Speaks \ssociation, Mr. Chauncey E. Wheeler, 

_ resident of the Rhode Island Associa- 

n, and Mr. Edward K. Woodworth, 

. ‘resident of the New Hampshire Asso- 

n tion. This program, launched by the 

Sire nerican Bar Association a year and a 
n lf ago, includes the subjects of Crimi- 

very state and n adds t nal Law and Its Enforcement, Legal 

ecent lunche the tor lucation and Admissions to the Bar, 
ir Assoc nauthorized Practice of Law, Judicial 
ational B Selection, and Enforcement of Profes- 

Following the | n delezates and sional Ethics 

Ba A ssociat hail e Mr. Loftin attended a dinner of the 
© four stat ; eae urtis Club, a Club composed of law- 

New Hamopshir Pty a4 EF ers and judges, at the Parker House 
hich state : 1esday evening where he made a short 
il Circuit ddress. Later he addressed students of 

ciel tien aud Sean _Harvard Law School at Langdell 
opie Hall in Cambridge 
for the leval f ae Mie 


A Junior Bar Meeting in Ohio 


a en oe r . ae 
ublic que 2 The Junior Bar Association for the 





T. Howarp Duckett 


Recently elected President of the Maryland 


Bar Association to succeed the late Judge 


W Mitchell Digges 


Arant, of the Ohio State University, 
then addressed the meeting on “Integra 
tion of the Bar.” 

Mr. J. Paul McNamara, of 
bus, President of the State Junior Bat 
Association, discussed the plans of the 


Colum 


Junior Bar and spoke of its activities 
in other districts in the state. A brief 
talk was made by Judge Albert H 


Kunkle, of the Second District Court 
of Appeals, who expressed his interest 
in the formation of the Junior Bar 
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Thi 1eetiT 1 nd ne . . : 
his meetins Second Appellate District (Ohio) held 
ver by Mr. Ge Nutter first meeting at the Shawnee Hotel 
ton, Vice Presid the Ar Springfield on December 22. The 
Bar Associatio1 the First eeting was called to order by Oscar 
Mr. Loftin in 1] referred t Tr. Martin, II, of Springfield, who 
the necessitv { ted a 1 turned the meeting over to Mr. W. A. 
dinated effort the profession. Lack Miller, of Xenia. 
of preparedness t tthe multiniicit Mr. Paul C. Martin, of Springfield, 
° ae iin “ae al] ide the address of welcome on be- 
dmini ai ceed cial half of the Springfield Bar Associa- 
peermmgay n and spoke on “The Young Law- 
- P er’ Perspective.” Dean Herschel W. 
] j 
i te t 
ffairs 
Ir 
kine tl [he sixth annual report of the Texas 
\ met , ludicial Council contains a report in 
dy, ele hich approval is given to the proposed 
ations. a State Bar Act, the matter having been 


i a t. However, referred to the Council by the State 
The draft 

t, in four brief sections, provides for 
he creation of the State Bar “as an ad- 
ninistrative agency of the Judicial De- 


\ssociation convention. 





irtment of the State,” with power to 

. . ° contract, to sue and be sued and to carry 
Vanderbilt University ut the further provisions. All prac- 
SCHOOL OF LAW ioners are made members of the State 


r and all other persons are prohibited 


Membe Siege om practicing law. One _ section, 
\mericat SENS hich follows, covers the matters of or- 
\pprove merical nization, rules and government; |. . 

Bar A tior The Supreme Court of Texas is 


powered, and it shall be its duty, to 
lopt and promulgate rules and regula- 
, Dean tions for the conduct of the State Bar, 
; rescribing a code of ethics governing 


6lst year begins Sept. 23 








he professional conduct of the attorneys 








at law and the practice of law, estab 
lishing practice and procedure for dis 
ciplining, suspending and disbarring at 
torneys at law, prescribing fees to be 
paid for the administration of this act 
and the collection and disbursement 
thereof.” 

The Texas State Bar Association has 
stood committed to the principle of bat 
integration for a number of years, and 
though several times defeated in legis 
lature, has taken the position that it will 
until the goal is 
It was such determination that carried 
the Kentucky State Bar Association t 
victory after three defeats. 


persevere achieved 





In Georgia the State Bar Associa 
tion has approved a bar bill which de 
rives largely from the North Carolina 
State Bar act. Under this plan the 
members of the board of governors are 
to he chosen by active practitioners as 
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Your Check 
o 
List 

(1 Shorthand skill. 
0) Education. 
(C) Experience 
C) Integrity. 
CJPromptness. 
OO Neatness of 
[) Courtesy. 


Work, Index, etc. 


Shorthand service embraces these 
factors. Check this list when you 
employ a reporter or recommend 
one for official appointment. The 
NATIONAL SHORTHAND RE- 
PORTERS ASSOCIATION, with 
members in each state, emphasizes 
the above essential factors. 

A. C. Gaw, Secretary, 
Elkhart, Indiana. 


Have it reported— 
“The Record Never Forgets” 








NEW AND USED 
LAW BOOKS 
Catalogs No. 71, Law Books and Legal Lit- 
erature; No. 68A, Legal Miscellany and 
Trials; No. 70, Session Laws and Statutory 
Material, mailed on request. Libraries ap- 
praised. 
ILLINOIS BOOK EXCHANGE 








337 W. Madison St. Chicago, Til. 





sembled in the various circuits. The 
members in each circuit constitute a 
section of the State Bar. When fully 
operative elections will be had in twelve 
circuits one year, and in thirteen cir- 
cuits the next year, thus staggering the 
two year terms. There will be an ad- 
ministrative committee for each circuit. 
The first election of officers shall be by 


the board, and thereafter the board shall 
choose the vice-president, secretary and 
treasurer, but the president shall be 
elected by majority vote at the annual 
convention. Subject to approval by 
the supreme court the board of gover- 
nors is given full powers respecting 
admission requirements and examina- 
tions. 

Rules of professional conduct are to 
be drafted and administered by the 
board, the supreme court approving, and 
the same balance of power is provided 
as to disciplinary procedure. The 
transcript of proceedings in suspension 
and disbarment cases goes to the su- 
perior court. Limitations placed on the 
court’s power to reverse or modify a 
decision by the board relieve the court 
from testing the findings of facts. Ap- 
peal will lie to the appellate or supreme 
courts. 


A Louisiana lawyer, who favors state 
bar integration, but also objects to the 
feature of the recent Kingfish statute, 
election of governors by lay voters, 
points out that it very frankly creates a 
corporation and is a special act. The 
Louisiana constitution forbids the crea- 
tion of corporations by private or spe- 
cial acts of legislature, with certain ex- 
ceptions which are enumerated. The 
exceptions constitute a class decidedly 
variant to the state bar act. It is also 
shown that the recent decision in ex 
parte Steckler, 154 So. 41, which as- 
serts the ultimate authority of the su- 
preme court to prescribe qualifications 
for admission, is infringed by the low 
standards set up in the new bar act. It 
is to be presumed that the valid’ of 
this act will be tested at the earliest, »p- 
portunity. If the result is what c.e 
might now readily assume the lawyers 


who would like to have a self-governing 
bar may find that a good deal of pioneer 
work has already been done for them, 
though it cannot now be presumed that 
a proper bar act may be secured until 
the dictatorial meteor of Louisiana poli- 
tics bumps against a larger celestial 
body. 


The bar act drafted for and approved 
by the Arkansas State Bar Association 
provides for a governing council com- 
posed of members elected at meetings 
held in the several circuits. There will 
also be in each circuit meetings called 
by the local council members, at which 
will be chosen five members to consti- 
tute a “district advisory board.” This 
board serves the purpose of the “admin- 
istrative committee” as employed in 
other states. Besides investigating com- 
plaints the local advisory board will re- 
port on the moral and legal qualifica- 
tions of applicants and advise inexperi- 
enced practitioners concerning their 
professional duties; it will also cause 
meetings to be held “at regular inter- 
vals for social intercourse and the dis- 
cussion of professional subjects.” 

The council, or a committee thereof 
duly appointed, shall conduct examina- 
tions of applicants for admission. Dis- 
ciplinary proceedings are in the hands 
of the council, which shall inyestigate 
charges and, when the facts warrant, 
make findings and submit them to the 
circuit court. The court may disbar, 
suspend or reprimand, and appeal may 
be had to the supreme court, by either 
the accused or the council. This act, 
though differently phrased, is seen to 
derive, like that in Georgia, from the 
North Carolina law. Annual fees are 
fixed at five dollars in the Arkansas 
bill. 





List . 2 


Suppose you were recommended to some Insurance Company . . 
they had made some check on your rating . 


Keep your name listed where the company officials can find it. 


Our Directory reaches Home Office Counsel, Claim Superintendents, Loss Managers and 
other officials whose duties include the placing of insurance claims and legal business. 


‘“*HINES”’ published annually for 26 years . . 
used as a medium of selection by the leading Casualty and Surety 
Companies and prepared with their aid and co-operation ... the only 
List reaching all the Insurance Companies and Transportation Lines. 


INSURANCE DEFENSE ATTORNEYS 


. how could they decide about employing you until 
. client references . . 


. the original Insurance Counsel 


. background 
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